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The policy provided that it should be void in case of change of title without 
consent. The insurer subsequently reinsured the risk ‘‘subject to the 
same conditions” as the policy reinsured. 


Held, That the second policy wassimply a contract of indemnity against risk 
under the first. 


Held, That the insured was bound only to secure consent from the origina 
insurer, and the reinsurer was bound by such consent. 


J. O. Terre, for Plaintiff. 
W. C. Lovey, for Defendant. 
Morroy, J. 
It appears from the agreed facts that, in August, 1876, the Ger- 
man-American Insurance Company of New York issued to one 
Marden a policy of insurance for five years upon an estate at 


* Decision rendered, January 9, 1891. 
VoL. XX.—19. 
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Kittery, Me. In October, 1878, that company procured reinsur- 
ance on this and other risks from the plaintiff. On June 10, 1879, 
the plaintiff entered into a contract of reinsurance with defend- 
ant, which included the Marden and other risks, and on the 24th 
of October, 1879, the defendant issued to plaintiff its policy of re- 
insurance in accordance with this contract. Marden, having sold 
the property to one Chauncey, applied September 1, 1879, to one 
De Rochemont, who was agent of the German-American Company 
at the time the policy was issued, to transfer it to Chauncey. 
De Rochemont filled out the blank on the back of the policy, and 
Marden signed it. De Rochemont also, at the same time, tilled out 
the assent of the German-American Company to the transfer, and 
signed it as their agent. He had at this time ceased to be the 
agent of the German-American Company, but was general agent of 
the plaintiff. No notice was given to defendant of this transfer, 
and defendant did not know of it till after the loss. It did not 
appear that the risk was affected in any way by the change of 
ownership or the transfer. No question was made at the argument 
by the counsel for the defendant as to the validity of this transfer, 
as far as the German-American and plaintiff companies were con- 
cerned. It seemed to be conceded, and we think rightly, that the 
plaintiff was so far the agent of the German-American Company 
that it could properly assent in the name of that company to the 
transfer. The property was totally destroyed by fire in April, 1880, 
causing a loss of $700. Due proofs of loss were made by Chauncey 
to’ the German-American, which forwarded them to plaintiff, 
which sent them to defendant. The defendant returned them to 
the plaintiff denying its liability, and plaintiff did the same with 
the German-American Company. Chauncey subsequently recov- 
ered the amount of the loss, with interest and costs, from the 
German-American Company by suit in New Hampshire. After- 
wards, the plaintiff was compelled to pay the German-American 
Company the amount paid by it to Chauncey, with the costs and 
expenses incurred by it in defending the suit. This action is 
brought to recover the sum so paid, with interest, and the costs 
and expenses incurred by the plaintiff. It is said in a note to the 
agreed facts that all these policies were ordinary blank forms. 
We understand that to mean the forms prescribed by our statutes. 
To each of the reinsuring policies was attached a rider, partly 
written and partly printed, describing the subject-matter of, and 
containing certain stipulations relating to, the reinsurance. The 
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ordinary blanks with riders attached may have been used because 
of the supposed application of the provisions of Pub. St., c. 119, 
§ 139, which require all policies of fire insurance to be in the form 
there provided, but also provide that they may be modified by slips 
or riders attached thereto. In the rider attached to the defend- 
ant’s policy to plaintiff, the insurance was stated to be, “subject to 
the conditions and stipulations which constitute the basis of this 
insurance, * * * on the property covered by their [plaintiff's] 
several policies named in the schedule sheets now on file in the 
office of this company.” In the sheets referred to was a list of the 
German-American policies, giving as to each policy its number, 
name of the insured, property covered, location of risk, commence- 
ment of it, term and termination of insurance, the unexpired time, 
the amount, rate, premium, and unearned premium. It is not 
claimed by the defendant that there was any error in any of these 
particulars, except in the name of the insured. That was given as 
Marden, and defendant claims it should have been stated as 
Chauncey, although it was Marden when the contract of June 10th 
was made, and the policy expressly provides that the risks cov- 
ered by it begin June 10th. Immediately succeeding the above 
quotation, the rider continued as follows:— 

It being the intention of this company to assume directly, and immediately, 
all the rights and responsibilities of the said Faneuil Hall Insurance Com- 
pany, under and upon the policies above referred to * * * and to indemnify 
the said company absolutely against all losses or damages arising under their 
policies issued by said company, enumerated in the schedule above referred 
to, at and from twelve o’clock at noon on the tenth day of June, 1879. This 
policy is subject to the same risks, conditions, mode of settlement, and, in 
case of loss, payable at the same time, and in the same manner, as the poli- 
cies reinsured, it being the intent and meaning of this policy that the liability 
assumed hereby can in no way be extended to cover any insurance or liability 
of the Faneuil Hall Insurance Company which has not had consideration in 
the final adjustment between the two companies, concluded by our draft on 
the Faneuil Hall Insurance Company issued September 29, 1879. 

The Marden policy was included in, and had consideration in, 
the final adjustment between the two companies; as the policy of 
Marden, however, and not of Chauncey. The rider attached to 
the policy of the plaintiff to the German-American Company, after 
stating that the insurance was “on the property covered by their 
several policies named in the schedule sheets now on file in the 
office of this company,” continues as follows:— 


It being the intention of this company to assume directly, and immediately, 
all the rights and responsibilities of the said German-American Company, 
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under and upon the policies above referred to, * * * and to indemnify the 
said company * * * absolutely against all losses or damages arising under 
their policies issued by said company, enumerated in the schedule above 
referred to, at and from twelve o’clock at noon on the third day of October, 
1878. (1) This policy is subject to the same risks, conditions, mode of settle- 
ment, and, in case of loss, payable at the same time, and in the same manner, 
as the policies reinsured. 

The original policy to Marden contained the following 
provision :— 

If the property be sold or transferred, * * * or any change takes place in 
title or possession (except in case of succession by reason of the death of the 
assured), whether by legal process or judicial decree, or voluntary transfer or 
conveyance, or if this policy shall be assigned before the loss, without the 
consent of the company indorsed hereon, * * * then, and in every such case, 
this policy shall be void. 

Substantially the same provision was in each of the blanks used 
for the reinsuring policies issued by the plaintiff and defendant. 
The defendant contends that it is not liable, because it did not 
assent to the assignment from Marden to Chauncey, and had no 
knowledge of it till after the loss; that, in cases of reinsurance, it 
is for the reinsurer, and not the reinsured, to assent to the assign- 
ment of policies covered by the reinsurance; and that, in the 
present case, both under the contract of June 10th, and the policy, 
it had the sole right to assent to the transfer. It also claims 
that the suit is barred by the lapse before it was begun of the 
limitation period fixed in the blank used for the policy, and that 
in any event, the plaintiff cannot recover for the sum expended by 
it as counsel fees in the proceedings instituted or prosecuted 
against it by the German-American Company. 

In dealing with the questions thus presented, certain considera- 
tions are to be borne in mind. In the first place, Marden’s contract 
for insurance was with the German-American Company, and with 
that company alone. The policy contained no provision by which 
it could substitute another company for itself. No substitution 
could take place without the consent of Marden or his assignee, 
and neither. Marden nor Chauncey agreed to the substitution of 
either the plaintiff or defendant in the place of the German-Ameri- 
can, nor, so far as appears, knew anything of the transactions 
between these three companies. The company therefore to which 
Marden or Chauncey was to look in relation to matters pertaining 
to the insurance was the German-American, and the rights and 
obligations of the original insurer and insured were and are to be 
determined by the policy issued to Marden and by that alone. 
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In the next place, the contract between the plaintiff and defend- 
ant, “while in a sense,” as the court says, in Manufacturers’ Ins. 
Co. vs. Western Assur. Co. (145 Mass., 423), “an insurance upon 
property * * * was strictly a contract of indemnity against risk 
under another contract, which had been entered into by the 
assured.” The defendant made no contract with the owner of the 
property. Its contract was with the plaintiff alone, and that: con- 
tract was to indemnify it absolutely against all losses and damages 
to which it might be subjected in consequence of injury by fire to 
the property covered by the policies enumerated in the schedule, 
and which had been taken into “consideration in the final adjust- 
ment between the” plaintiff and defendant. Until the plaintiff was 
subjected to some damage, by reason of a loss upon some one of 
the policies against which it had insured the German-American, 
it had no claim upon the defendant. The contract between the 
plaintiff and defendant being one of indemnity, it is obvious that 
many of the provisions contained in the printed blank would be 
inapplicable. Then, at the very commencement of the blank is this 
provision: “This company shall not be liable beyond the actual 
value of the insured property at the time any loss or damage hap- 
pens.” But this does not measure the defendant’s liability under 
the contract of indemnity. Under that it may be liable, not only 
for the amount of the original loss, but for the costs and expenses 
incurred by the German-American in defending itself against 
Chauncey’s suit, and which were paid by plaintiff, but also for the 
costs and expenses incurred by the plaintiff in defending itself 
against the German-American Company. 

It is to be observed still further that the contract of indemnity 
is based upon the contract of insurance between Marden and the 
German-American Company, and the defendant bas a right to in- 
sist that the requirements of that contract shall be fulfilled in all 
respects, except so far as they may be waived by it, before it can 
be made liable. But this is very different from saying that, by 
force of the contract of indemnity or reinsurance, it is the one 
whose assent,and whose assent alone, was to be given to the transfer 
of the policy, or is the one, and the only one, which is to do the acts 
which the policy provides the insurer is to do. The defendant has 
also the right to insist that the risk shall not be enhanced, except 
by its consent, by any act of the original insurer, or its agent. 
This is implied from the nature of the contract. Full effect is thus 
given to the original contract of insurance, and to the contract of 
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reinsurance or indemnity, and the rights of all parties duly pro- 
tected. Now, as already stated, neither Marden nor Chauncey 
agreed to substitute the plaintiff or defendant for the Ger- 
man-American Company. When Marden wished to transfer his 
policy, that was the company for him to go to. The policy pro- 
vided he should procure its assent, not that of any other company. 
He could not be compelled to procure the assent of any other com- 
pany. And this was true of all the policy-holders of that company. 
Moreover there was no provision, either in the policy received by 
the German-American Company from the plaintiff, or by the plaint- 
iff from the defendant, or in the contract between plaintiff and 
defendant, that the German-American Company, or its agent, 
should not assent to the transfer of policies. The insurance com- 
panies must be held to-have entered into their respective contracts 
with the knowledge that, as matter of law, neither Marden nor any 
other German-American policy-holder could be compelled to pro- 
cure the assent of any other company, and with the knowledge 
that, in the ordinary course of business, applications of this kind 
would be made to that company by its policy-holders, and there- 
fore to have contemplated and understood, in the absence of any 
contrary provision, that the original insurer, or its agent, was to 
give the required assent to transfers, to receive proofs of loss, and 
to attend to what may be called the “local conditions” of the pol- 
icy, subject, in all cases, to the implied condition that nothing 
should be done without its assent to enhance the risk. We do 
not therefore think there is anything in the nature of the contract 
of reinsurance or of indemnity inconsistent with the power of the 
original insurer or its agent to assent to the assignment of the 
policy: Manufacturers’ F. & M. Ins. Co. vs. Western Assur. Co., 
supra; Insurance Co. vs. Cashow, 41 Md., 59; Fire Ins. Ass'n. vs. 
Canada F. & M. Ins. Co.,2 Ont., 487,495; Jackson vs. Insurance 
Oo., 99 N. Y., 127. 

The defendant also contends that under the contract of June 
10th, it was to attend to all changes in regard to outstanding 
policies, and, for that reason, it was the party whose assent should 
have been given to the transfer. But without considering, if that 
were so, how the defendant has been injured by the act of the 
plaintiff, or what defendant’s remedy would be, we do not think 
that is the construction, or was the intent, of the contract. Although 
the contract bears date June 10th, it would seem from its wording 
that it must, in fact, have been executed subsequent to that time. 
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Thus it describes the risks which are insured as those which were 
in force on the 10th day of June, at 12 o’clock at noon, or which 
have been assumed as taken since that date. By it the defendant 
also agrees to pay all losses “which have happened since the tenth 
day of Juve, 1879, at twelve o’clock noon.” But, however that may 
be, it is evident that the parties contemplated that some time would 
necessarily elapse before all the particulars connected with the 
insured risks could be ascertained and put in satisfactory form, and 
that in the meantime the plaintiff should conduct its business as it 
had conducted it before. Thus it is expressly stipulated that the 
defendant shall insure not only the risks in force at 12 o’clock noon, 
on the 10th day of June, but also those “that shall be assured or 
taken by this [plaintiff's] agent prior to the receipt of notice to 
discontinue all business for said party of the second part, the said 
party of the second part agreeing to give such notice with all rea- 
sonable diligence and dispatch.” There is nothing from which we 
can infer that this notice was not given “with all reasonable dili- 
gence and dispatch.” Indeed, the tinal draft for the balance due 
it was not drawn by defendant on the plaintiff till September 29th, 
and its policy was not issued till October 24th, in one case nearly 
a month, and in the other nearly two months, after the assent to 
Marden’s transfer. Under the concluding provisions of the ecn- 
‘tract it is also clear that the plaintiff might cancel policies as in the 
ordinary conduct of its business. The contract contains no stipu- 
lation that the plaintiff shall not assent to the transfer of policies, 
nor do the business that would naturally come to it to be done in 
connection with its policies. The defendant relics on the following 
provision: “The said parties of the first part are hereby consti- 
tuted and appointed agents of the said party of the second part, 
for the purpose of doing, in regard to the outstanding policies 
assumed under this agreement, all acts that may be necessary to 
cancel, replace, or transfer said policies according to their terms and 
conditions.” But this does not say that the defendant shall be sole 
agent, and it is almost inconceivable that, if the parties had se 
intended, they would not have said so. And this view is strength- 
ened by the fact that, although the defendant had the power of 
cancellation, it is plain, under the concluding provisions, that the 
plaintiff also had it. There is nothing in the nature of the author- 
ity given to the defendant that is exclusive, or is inconsistent with 
similar acts on the part of the plaintiff. 
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Nor do we think that the provision in the rider attached to de- 
fendant’s policy, in regard to its assuming the plaintiff’s rights 
and responsibilities under and upon the policies named in the 
schedule, can avail the defendant. The policy was not issued until 
October 24th, and was then issued pursuant to the contract of 
June 10th. The assent to Marden’s transfer was given September 
1st, when the contract of June 10th was in force, under which the 
plaintiff could properly agree to the transfer. It would certainly 
be singular if the defendant could escape liability on the ground 
that the policy invalidated an act which the contract permitted 
the plaintiff to do. At the most, leaving Marden’s name in the 
schedule sheets, instead of inserting that of Chauncey, appears to 
have been simply a mistake which worked no harm to the defend- 
ant. A like conclusion must be reached concerning the stipulation 
in the rider that ‘“‘this policy is subject to the same risks, condi- 
tions, mode of settlement, and in case of loss, payable at the same 
time, and in same manner, as the policies reinsured.” As already’ 
observed, many of the provisions in the original policy are wholly 
inapplicable to a contract like this. Further, we cannot, for this 
any more than for the reason previously considered, hold that the 
effect of the policy was to invalidate what had been rightly done 
under the contract of June 10th. Again, we think this provision 
means not that the various terms in the reinsured policies as to 
risks, conditions, mode of settlement, time and manner of payment 
in case of loss, are incorporated with and form part of the contract 
of indemnity, so that, for instance, claims by plaintiff upon the 
defendant shall be settled by arbitration, or plaintiff shall submit 
its books to the inspection of the defendant, or shall bring suit 
within one year, but that the reinsured or original policies furnish, 
in that and other particulars, the basis upon which the contract of 
indemnity stands, and that in all dealings with the original insured 
the provisions of the policy issued to him are to be observed. For 
reasons thus indicated, and without going over this again, we are 
also of opinion the defendant’s claim, that this action is barred by 
the limitation period fixed in the original policy for bringing 
suit against the German-American Company, is not valid. 

The claim made by the plaintiff for counsel fees as part of the 
damages covered by the defendant’s indemnity consists of $200 
paid by it in defending itself successfully against a suit brought in 
the name of Chauncey, but prosecuted by the German-American 
Company, and of $300 paid by it in defending itself against the suit 
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brought by the German-American Company after that company 
had paid the amount recovered against it in New Hampshire. Notice 
was given by the German-American Company to the plaintiff of the 
suit brought in New Hampshire against it by Chauncey, and the 
plaintiff was requested to appear and defend that suit, and notified 
that, if it did not do so, the German-American Company would 
defend at plaintiff's cost, and would hold it liable for any judgment 
that might be recovered therein, and for all cost, damage, or ex- 
pense which it might incur in the defense thereof. A like notice 
was given by the plaintiff to the defendant. Neither the plaintiff 
nor the defendant appeared or defended. So far as appears, no 
notice was given to the defendant of the suit brought by Chauncey 
against plaintiff. Previous to the suit of Chauncey against the 
German-American Company, the proofs of loss had been forwarded 
by the plaintiff to the defendant, which had returned them to the 
plaintiff denying its liability. The judgment obtained in New 
Hampshire, by Chauncey, against the German-American Company, 
was clearly not conclusive upon the plaintiff, and we cannot say as 
matter of law that it was unreasonable for it to defend against the 
suit brought in this state by that company. The defendant had 
had notice of the claim which the German-American Company made 
upon the plaintiff, and also of the suit brought against the German- 
American Company by Chauncey; and, in view of its denial of lia- 
bility, was bound to assume that the plaintiff would take such steps 
as were reasonable to enable it to enforce its rights against the 
defendant. If the defendant wished to save itself from liability for 
expenses and costs, it should have taken some action, and given 
some notice to the plaintiff. It did not do so, and we think that it 
is liable for the sum of $300 paid by the plaintiff to defend itself 
against the German-American Company. As to the $200, no notice 
was given to the defendant of the suit in which that expense was 
incurred, and it had no reason to suppose that Chauncey would 
make any claim directly upon the plaintiff. Besides, the plaintiff 
was successful, and however far short they may fall in actual prac- 
tice, in theory the costs which the plaintiff recovered are supposed 
to be full indemnity for its trouble and expense: Henry vs. Davis, 
123 Mass., 345. ‘lhe finding of the court should be increased 
therefore by the sum of $300, with interest, and judgment is to be 
entered accordingly. 
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UNITED STATES CIRCUIT COURT. 


DISTRICT OF NEW JERSEY. 


KELLNER 
US. 
MUTUAL LIFE INS. CO. or New Yorx.* 


Where no reply is made to pleas of defendant, but they are set down by com- 
plainant for argument, their truth and correct form are admitted. 


The complainant, to ascertain the surrender value of a policy, alleged that the 
methods employed by the company for the distribution of surplus failed 
to award to the complainant his equitable proportion. 


Held, That an allegation that complainant agreed to ratify any plans adopted 
for an equitable distribution was not a sufficient answer, since the issue 
was whether the plan secured an equitable proportion. 


Held, That, where the policy by its terms is void for non-payment of premium 
when due, the policy-holder is not entitled to an accounting in equity. 


Held, That, where the policy-holder has been insured for a term of years at a 
less premium than would be required if his insurance matured at the end 
of the term, the company cannot be put back in its original position, and 
the insured cannot claim a right to rescission on the ground of fraud as 
justification for non-payment of premium. 


B. A. Vatt, for Complainant. 
J. B. Vrevensurcu and Rost. Sewer, for Defendant. 


GREEN, J. 

The bill of complaint in this cause has for its prime object the 
ascertainment of the value of a policy of insurance taken by the 
complainant upon his own life in the year 1878, and surrendered, 
as the bill alleges, to the defendant corporation in 1888. The bill 
states the making of the contract of insurance by the complainant 
and the defendant, whereby, in consideration of the payment of 
$96.95 to the defendant corporation, and of the further payment, 
to be made at the office of the company, of the same sum on the 
7th day of January and July in each year during the continuance 
of the contract, the defendant agreed that it would pay to the com- 
plainant on the 7th day of January, 1903, the sum of $5,000, and, 
ee Oe ee 


* Decision rendered, September 23, 1890. 
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in the event of the complainant’s death before that date, it would 
pay the said sum to his legal representatives. The bill further 
alleges that the complainant was entirely ignorant of the business 
of life insurance and the manner in which it was conducted, and 
that, although he saw the annual reports which were issued by the 
defendant after the execution of the said contract, he did not 
understand them, but, having confidence in the integrity of the 
officers and managers of the company, he accepted the reports and 
statements as true. Thatin 1887, however, he caused all the an- 
nual statements made by the company to be examined by persons 
skilled in the business of life insurance, and expert in the examina- 
tion and analysis of the accounts appertaining thereto, and that, 
from the reports made to him by these skilled accountants, he 
charges, upon information and belief, that all the said annual re- 
ports so made by the defendant were untrue, fictitious, and made 
with the intention to deceive and mislead him. The bill then 
specifies with some particularity the alleged untruthfulness of the 
reports which had been examined by the experts, as, for instance, 
in paragraph 16 et seq. it is stated that the 


Sworn reports of the defendant corporation showed that it had received in 
premiums from its insured members, from 1859 to 1888, inclusive. upwards of 
$323,000,000, and upwards of $100,000,000 of interest upon invested assets. 
That from the 1st day of January, 1879, to the lst day of January, 1889, the 
amount of said premium receipts, as reported by said defendant corporation, 
exceeded the sum of $68,000,000 and $54,000,000 of interest income. 


That in respect to these items, the complainant 


Charges the truth to be that the said sums of money so reported as premium 
receipts for the several years during the term from 1866 to 1888, inclusive, 
are falsely reported; the sums so reported as premium receipts during those 
years covering and embracing large sums of money which were received in 
the year prior to that of which the report was made, and being already in the 
hands of the said defendant corporation either as invested assets or as deposit 
in banks. ; 


The complainant further charges the truth to be, in this respect 


That the sums so falsely reported as premium receipts exceeded the sum 
of $143,000,000. That this sum, so falsely reported as premium income, was 
made up and consisted of dividends, declared and surrendered values, re- 
ported as premium receipts, when in fact and in truth a large part thereof had 
been appropriated to the payment of surrendered values and dividends to 


policy-holders, 

Various other allegations of the untruthfulness of the annual 
reports are made, chiefly consisting in charging or crediting one 
account with large sums of money which rightfully and properly 





300 Report of Decisions. [ April, 


should have been charged or credited to other accounts, and the 
bill then states 


That the purpose and intention of the said defendant corporation, in thus 
fictitiously and falsely disposing of its premium income and amount of new 
business issued and amount of business canceled, was to make a false and 
deceptive showing of its business for the purpose of deceiving the complain. 
ant and other members of said corporation and the insuring public, and 
concealing the true state and conditions of its affairs. 


And, further 

To create false and fictitious ratios of expense to actual premium income, 
such as would show to the complainant and the insuring public that its 
affairs were economically administered, when in truth and fact the expenses 
of the defendant corporation were of far greater proportion to its actual 
premium income than they should have been. 

The bill then alleges that, upon being informed of the manner in 
which the defendant was conducting its business, the complainant 
discovered that the result was to default him and the other mem- 
bers out of the equitable share of the surplus and profits due to 
them under the provisions of the charter of the company. That 
thereupon the complainant demanded an accounting should be 
made upon his policy of insurance, and he be paid by the defend- 
ant the equitable cash surrender value thereof, which the defend- 
ant refused to do at that time, but in August, 1888, did offer the 
complainant $850 as the full value of his policy. That this sum the 
complainant refused, insisting that such value exceeded $3,000, and 
thereupon he filed his bill of complaint. 

The prayer of the bill is for an account to be taken of all the 
business and transactions of the company from the Ist day of 
January, 1878, to and including the 21st day of December, 1888, 
and that the defendant be decreed to pay to the complainant the 
full, fair, and equitable surrender value of his policy, and for other 
relief. To this bill of complaint. the defendant has, by leave of the 
court, interposed four special pleas, and, in pursuance of the re- 
quirements of the thirty-second rule in equity, has fortified the 
pleas with an answer denying explicitly the fraud specially charged 
in the bill; that the complainant was induced to enter into the 
contract of insurance by false and fictitious statements made by 
the defendant; and also denying that the complainant ever surren- 
dered his contract or policy, or that the defendant ever accepted 
such surrender, or that it ever offered to pay the sum of $8£0, or — 
any other sum, as the full and equitable value of the complainant's 
policy, or for any other object or purpose whatever. The pleas, 
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stripped of their legal and formal verbiage, are practically as 
follows:— 


(1) That in making application for the policy, the complainant, in writing, 
agreed that the contract about to be entered into between himself and the 
defendant was to be in all respects construed and interpreted under and by 
virtue of, and in accordance with, the law of New York, the place of the con- 
tract being expressly agreed to be the principal office of the company in the 
city of New York; that by the policy the conditions of the application became 
a part of the contract, and could not be waived except by formal release; 
that they were in fact never waived; that the contracts of the defendant 
company made with other policy-holders, in all respects similar to the one 
made with the complainant, have been construed by the highest court in the 
state of New York, and by that court it has been held that no relationship of 
trustee and cestui que trust exists between the parties by virtue of the con- 
tract; that the policy-holder has a full, complete, and adequate remedy at 
law for any breach of the contract made with him, and cannot claim relief in 
equity by a bill for an accounting. (2) That the contract in question was 
broken by the complainant, and, by its terms, forfeited by his repeated de- 
faults in payment of premium due before the commencement of this suit, and 
thereby the defendant was released from all liability under it. (3) That there 
is no provision in charter or in the contract of insurance to pay to a policy- 
holder any money upon the surrender of the policy, but such payment is for- 
bidden. (4) The complainant has agreed to ratify and accept any plan 


adopted by the company for the equitable distribution of its surplus and 
profits. 


The bill and pleas were set down for hearing under the thirty- 
third rule in equity. As the complainant has made no reply to the 
pleas, but set them down for argument, the truth of all the facts 
stated in them and well pleaded is admitted: Farley vs. Kittson, 
120 U. S.,303. Nor can the complainant take any exception to the 
regularity or form of the pleas. If he desired to dispute either, he 
should have filed exceptions: Fost. Fed. Pr., § 203: Suydam vs. 
Johnson, 16 N. J. Eq., 112. 

The only question now to be considered relates solely to the 
sufficiency of the pleas, in point of law, as a bar to the complainant’s 
action. If they or either present a valid defense, the bill of com- 
plaint must be dismissed. The last plea stated above is intended 
as an answer to the charge of the bill that the profits and surplus 
moneys of the company have been falsely, unfairly, and inequita- 
bly apportioned or divided by the company, to the loss of the com- 
Plainant. It alleges, in substance, that the complainant agreed, in 
advance of such apportionment or distribution, to accept and ratify 
the principles and methods adopted by the company in such dis- 
tribution, and in its determination of the amount equitably due or 
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belonging to his policy. But the complainant charges that the 
principles and methods of the division or apportionment made by 
the company of its surplus funds fails in that very particular of 
awarding to his policy the amount equitably due to it. It is evi- 
dent upon the mere statement of the charge that the plea is not an 
answer. Admitting that the complainant did in advance ratify the 
plan thereafter to be adopted by the company in distributing its 
surplus among policy-holders, which would give to his policy its 
equitable share, it is quite clear that he assented to nothing more, 
The plan which he ratified, if there could be, under these circum- 
stances, such a precedent ratification of a method thereafter to be 
originated, was such as would give him his equitable share. The 
method of distribution and the share of surplus were inseparably 
connected, as cause and result. If the method resulted in an 
inequitable division, then it follows that the method adcpted was 
not the method which the complainant agreed to ratify. The 
charge in the bill of complaint is that such was the result of the 
principles and methods adopted. Hence it is no answer to say 
that the complainant ratified some other principle or method of 
distribution. This plea is overruled. . 

The plea of the defendant, by it secondly pleaded, raises a very seri- 
ous question. In effect, it avers that the complainant has no right of 
action against the defendant, because he voluntarily failed or refused 
to pay to the defendant the semi-annual premiums due, according to 
the terms of the contract of insurance, on the 8th day of January and 
7th day of July, 1889, before the commencement of this suit; that 
this default worked not only a forfeiture of the contract of insurance, 
but as well defeated and made void all obligations of the defendant 
arising under that contract; and that the contract thereby became, 
by its very terms and the force of its conditions, null and absolutely 
void, and thereafter had no existence in fact. These facts are well 
pleaded, and are to be taken as true. It is difficult to see how the 
complainant, under these circumstances, has any standing in court. 
The business of life insurance is sui generis. It differs widely from 
fire insurance, and is controlled by principles essentially variant from 
those which limit the latter. Briefly stated, it may be said to rest 
upon the operation of two distinct, yet closely connected, factors,— 
the average expectation of life and the cumulative power of interest 
compounded. In other words, the two somewhat uncertain elements 
which life insurance seeks to reduce to the precision and certainty 
of a mathematical proposition are the average length of life 


* 
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accorded to a thoroughly well man, on the one hand, and the earn- 
ing capacity, for a certain definite term of years, of a certain sum 
of money to be paid certainly on a fixed date during that life, on 
the other. It is by the skillful use of these two factors that life 
insurance corporations are enabled to fix and determine, as the 
very foundation of their business, the sum of money or premium 
which must be paid by the insured to them, as ajust consideration 
for their contract of insurance; to enable them, in fact, to fulfill, 
honestly and promptly, their part of the contract. It is perfectly 
clear, therefore, that promptness of payment of such yearly pre- 
mium, when fixed at the times designated for such payment, is 
necessary and absolutely essential to the honest conduct of life 
insurance. If there be uncertainty asto such payment of premium, 
all calculations based upon its prompt and certain receipt must be 
seriously disturbed, if not radically destroyed, resulting, finally 
and surely, in the disastrous collapse of the entire business scheme. 
And it is because of this that the courts, both United States and 
state, have, almost without exception, held that in a contract of life 
insurance the condition of payment of premium on a certain fixed 
date is of its very essence; and if the contract provides, as a pen- 
alty for the breach of such condition, that it shall thereupon 
become null and void, and all payments theretofore made shall be 
forfeited to the company, equity will not afford any relief. This 
principle is stated very strongly by Mr. Justice Bradley, in deliver- 
ing the opinion of the court in Insurance Co. vs. Statham (93 U. S., 
24). He says:— 

“It must be conceded that promptness of payment is essential in 
the business of life insurance. All the calculations of the insurance 
company are based upon the hypothesis of prompt payments. 
They not only calculate on the receipt of the premiums when 
due, but upon compounding interest upon them. It is on this 
basis that they are enabled to offer assurance at the favorable rates 
they do. Forfeiture for non-payment is a necessary means of pro- 
tecting themselves from embarrassment. Unless it were enforce- 
able, the business would be thrown into utter confusion. It is like 
the forfeiture of shares in mining enterprises and all other hazard- 
ous undertakings. There must be power to cut off unprofitable 
members, or the success of the whole scheme is endangered. The 
insured parties are associates in a great scheme. This associated 
relation ‘exists whether the company be a mutual one or not. Each 
is interested in the engagements of all, for out of the co-existence 
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of many risks arises the law of average, which underlies the whole 
business. * * * Delinquency cannot be tolerated or redeemed 
except at the option of the company. * * * When no stipu- 
lation exists, it is the general understanding that time is material, 
and that the forfeiture is absclute ifthe premium be not paid. * 
* * The case, therefore, is one in which time is material, and the 
essence of the contract. Non-payment at the day involves absolute 
forfeiture, if such be the terms of the forfeiture. Courts cannct, 
with safety, vary the stipulation of the parties by introducing 
equities for the relief of the assured against their own negligence.” 

The same principle was asserted in Klein vs. Insurance Co. (104 
U. S., 88.) In this case it was held by the court that a condition in 
a policy of life insurance that if the stipulated premium shall 
not be paid on or before a certain day the policy shall cease and 
determine is of the very essence of the contract, and that a court of 
equity could not afford any relief against a forfeiture caused by a 
failure to pay the premium at the time fixed. Mr. Justice Woods, 
in delivering the opinion of the court, says:— 

“A life insurance policy usually stipulates—First, for the pay- 
ment of premiums; second, for their payment on a day certain; and, 
third, for the forfeiture of the policy im default of purctual pay- 
ment. Such are the provisions of the policy which is the basis of 
this suit. Each of these provisions stands on precisely the same 
footing. Ifthe payment of the premiums, and their payment on 
the day they fall due, are of the essence of the contract, so is the 
stipulation for the release of the company from liability in default 
of punctual payment. No compensation can be made a life insur- 
ance company for the general want of punctuality on the part of 
its patrons. * * * If the assured can neglect payment at 
maturity and yet suffer no loss or forfeiture, premiums will not be 
punctually paid. To hold a company to its promise to pay the 
insurance notwithstanding the default of the assured in making 
punctual payment of the premiums is to destroy the very substance 
of the contract. This a court of equity cannot do.” 

The issue raised by the plea which is now being considered 
seems to bring this case directly within the rulings of the cases 
cited. The contract into which the complainant entered with the 
defendant, after providing for the payment of a certain fixed sum 
or premium upon a certain day named, contains this condition:— 

“Tf any premium, or installment of a premium, on this policy 
shall not be paid when due, the consideration of this contract shall 
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be deemed to have failed, and the company shall be released from 
all liability.” 

It is an admitted fact that, previous to the commencement of 
this suit for an accounting upon his policy, the complainant had 
voluntarily made default in the payment of premiums, which were 
due, respectively, on the 7th day of January and the 7th day of 
July, 1889. Clearly the complainant has failed to perform the 
condition by which his contract was to be kept alive and in force. 
That failure compassed the death of his policy of insurance, and as 
well operated as a formal release to the company ofall liability that 
then existed or could arise under it. By his own act he destroyed 
the contract which he now seeks partly toenforce. How cana non- 
existent contract, if there be such a thing, have any value, pecu- 
niary or otherwise? Or, if this contract can be said to have value, 
how can it be in any sense an obligation of the defendant, to whom 
the complainant has given a full release from all liability arising 
under or out of it? The only answer which is made on behalf of 
the complainant to the defendant in this behalf is that the com- 
plainant’s failure to pay the premium when due was a simple rescis- 
sion by him of the contract, induced by the discovery of the alleged 
frauds, set out in the bill of complaint, which rescission did not: 
affect any right theretofore accrued to him under the policy. That 
fraud in the inception of a contract will justify and authorize a 
rescission is well settled. But it is equally well settled that a con- 
tract cannot be rescinded unless the parties thereto can be restored 
to the same condition in which they were when the contract was 
made. It is apparent from the nature of the contract into which 
these parties entered that this cannot be done. For a period of 
ten years, or thereabouts, the life of the complainant has been 
insured for a large sum of money by the defendant. Such obli- 
gation of assurance has been a burden upon, and borne by, the 
defendant, for which it has received no adequate, or, at least, no 
fairly adjusted, compensation. The rate of annual payments by 
the complainant to defendant was fixed and determined upon the 
hypothesis that the premiums would be paid, without interruption 
or failure, for a much longer term than ten years. For an insurance 
secured by a contract which is to terminate in ten years a much lar- 
ger annual premium would be required and demanded than for one 
which is to terminate in twenty-five years, which was the life of the 
contract in question. Hence it is apparent that for a period often 


years the complainant has had the benefit of an insurance upon his 
Vou. XX.—20. 
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life at a rate of premium much lower than the risk fairly and hon- 
estly required, and which rate has been made too low by his own act 
of alleged rescission. In other words, if he had worked a rescission 
of the contract, in the legal acceptance of that term, instead, there- 
by, of restoring the defendant to the condition in which it was at 
the time the contract was entered into, he has compelled it to 
assume the burden of a contract from which before it was entirely 
free, for which it has received no adequate consideration, and 
which, by his act, has, in a most important particular, been ren- 
dered wholly variant from the contract into which the complainant 
and the defendant actually did enter. 

The default of the complainant cannot operate as a legal rescis- 
sion of the contract upon his part. Its legal effect was to cause a 
willful breach of a condition, thereby working a forfeiture of the 
contract by its very terms, and releasing the defendant from all 
liability under it. The plea, therefore, raises a complete bar to the 
action of the complainant, and upon it the defendant must have 
judgment. This conclusion renders it unnecessary to consider the 
question raised by the other pleas. 


SUPREME COURT OF IOWA. 


HAGAN 
US. 
MERCHANTS & BANKERS’ INS. CO.* 


An answer that the policy sued on was not the one executed, because it had 
been altered after delivery, is an admission of execution and does not re- 
quire the policy to be offered in evidence by the plaintiff. 

The burden of proof in case of an altered instrument is on the objector to 
show that it was not made before delivery. 

Concurrent insurance in excess of the amount permitted will not work a for- 
feiture when taken out through the agent from whom the policy was 
procured. 

Where the only question is as to whether notiee and proofs were given, the 
admission of a copy as evidence is not prejudicial. In such case the in- 


* Decision rendered, October 24, 1890. 
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troduction of a letter from the company to show that no objections were 
made to forms of proof is not prejudicial. 


A premium note, assessable by directors, will not support a claim of set-off 
where it was not shown that any assessment had been ordered. 


Baker & Haskins and W. 8S. Winturow, for Appellant. 

Woorson & Bass, for Appellee. 

Given, J. 

1. On the trial, plaintiff offered in evidence the policy and aopy 
of application attached, to which defendant objected, on the 
grounds that it was apparent on the face of the instruments that 
they had been changed, wherefore the burden was on plaintiff to 
account for the change before he could introduce the instruments 
in evidence, and also upon the grounds that plaintiff confessed the 
change in his reply, and had not offered evidence tending to avoid 
it. This objection was overruled. Defendant asked an instruction 
to the effect that, if the jury found that there was ground for sus- 
picion on the face of the instruments that the policy had been al- 
tered as alleged, then the burden was upon the party offering it in 
evidence to show “when such alleged alteration was performed, by 
whom, and the intent with which done.” This instruction was re- 
fused, and one given that “the burden of establishing that the 
words were added in one or both of the places alleged after de- 
livery of the policy rests upon the defendant.” The overruling of 
said objection, the refusal to instruct as asked, and the instruction 
given, are assigned as error. The books are full of diverse deci- 
sions as to whether, on the production of a written instrument, 
which obviously has been altered, it is incumbent upon the party 
offering it in evidence to explain its appearance. Some hold that 
an alteration apparent on the face of the writing raises no presum- 
tion either way; some, that it raises a presumption against the 
writing, and therefore requires some explanation to make it admis- 
sible; others hold that it raises such presumption only when the 
apparent alteration is suspicious; and yet others, that it is pre- 
sumed, in the absence of explanation, that the alteration had been 
made before delivery. The authorities are so numerous that we 
refrain from citing any, but refer to the American and English En- 
cyclopedia of Law, under “ Alteration of Instruments,” where many 
of the authorities sustaining these different views are cited. This 
question was incidentally noticed, but not passed upon, in Jones 
vs. Ireland, 4 Iowa, 69; Ault vs. F leming, 7 Iowa, 145; Wilson vs. 
Harris, 35 Iowa, 507; and Wing vs. Stewart, 68 Iowa, 13. These 
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cases were disposed of upon other grounds, und the question be- 
fore us has never been directly passed upon by this court. The 
issues involved in this defense are whether the policy was altered 
as alleged, and, if so, whether after delivery to the plaintiff, and 
without authority of the defendant. In Jones vs. Ireland, supra, 
it was held to be a question of fact for the jury whether there had 
been an alteration, as alleged. The instrument was certainly com- 
petent evidence as bearing upon this question, and was therefore 
proper to go to the jury; but the contention is whether the plaintiff 
was entitled to offer it without explanatory proofs. 

2. If the appearance of the instrument or other testimony tended 
to support the charge of alteration, it was the duty of the court to 
submit the issue to the jury; but, if the instrument or other proofs 
did not so tend, then the issue should be withheld, as in any other 
case where there is no testimony tending to support the allegation. 
No complaint is made of the action of the court in submitting the 
issue, and we may assume, therefore, that the appearance of the 
instrument does tend to support the charge of alteration. The 
questions as to whether there were alterations, and, if so, whether 
fraudulent, were fairly before the jury, and the instruments were 
competent evidence upon those issues. Question is made whether 
it was necessary for the plaintiff to offer the policy in support of 
his action. We think upon the pleadings 1t was not. The execu- 
tion of the paper was not denied only in the sense that it was not 
the policy issued by the defendant, “for that the same has been 
changed and altered, without their knowledge or consent, since its 
delivery.” This is not such a denial of the execution of the in- 
strument as is contemplated in section 2730 of the Code. It is con- 
tended that the plaintiff, in his reply, confessed the alteration, and 
pleaded in avoidance that it was altered befure delivery. The re- 
ply will not admit of such a construction. It expressly denies 
alteration, and, in the sentence wherein it is claimed an avoidance 
is pleaded, it is said that plaintiff does not admit that any change 
was made. If this question rested upon the pleadings alone, we 
would say, under the general rule, that the burden was upon the 
defendant to establish his allegations that the instruments were 
altered after delivery, and without its authority. We think there 
was no prejudicial error in admitting the instruments over defend- 
ant’s objections; for, if they had not been introduced by the plaint- 
iff, they certainly would have been introduced by the defendant 
in support of its defense of alteration. 





1891. ] Hagan vs. Merchants & Bankers’ Ins. Co. 309 


3. The instrument being properly before the jury, the more im- 
portant question is upon which party the burden rested of explain- 
ing the apparent alteration. Determined by the pleedings and 
the general rule, we have seen that the burden was upon the de- 
fendant; but, if we are to presume from the fact of alteration that 
it was fraudulently made, then the burden is upon the plaintiff to 
rebut this presumption; but if no presumption arises, or if the 
. alteration is presumed to have been made before delivery, then the 
purden is upon the defendant. The rule that an alteration appar- 
ent on the face of the writing raises no presumption either way is, 
in our opinion, well supported by reason and authority, and in 
harmony with the rule that the law does not presume guilt. If the 
instrument shows upon its face, as itis possible it may, that the 
alteration was fraudulent, then it proves more than the mere fact 
of alteration; but when the fact of alteration alone appears from 
it, and it is silent as to the time or authority by which it was made, 
there is no evidence upon which to base the presumption that it 
was fraudulently done. To présume -against the writing, or that 
the alteration was before delivery, is to indulge in presumptions 
without evidence to support them. The alteration is not against 
the writing unless done after delivery, without authority. Appar- 
ent alterations are often made before delivery, and sometimes alter- 
ations are made after, with or without authority. Hence the mere 
fact of alteration furnishes no evidence as to when it was made, 
nor whether made by authority or not. If the alteration was not 
apparent upon inspection of the instrument, the burden of proof 
that it was altered would be upon the party who alleged it. If 
either of two opposite presumptions are equally inferable from an 
established fact, it cannot be said that that fact tends to prove 
either. If, from the fact of alteration, it may not be presumed 
that it was made after delivery, and without authority, then surely 
the burden of so proving is upon him who alleges it. Having de- 
termined that an alteration apparent on the face of the writing 
raises no presumption that it was made after delivery, and without 
authority, it follows, from what we have said as to the pleadings, 
that the burden was not upon the plaintiff to explain the altera- 
tion, but upon the defendant to prove its allegations that the 
alterations were made after delivery, and without authority. 

4. At the time of making this application, the plaintiff had no 
other insurance. The application was made to one Tam, agent of 
defendant, who prepared it for signature, and at the same time 
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solicited applications in other companies in sums which, in the ag- 
gregate, exceeded $2,500 concurrent insurance, for which permis- 
sion is given in the policy. All-the applications but one were given 
to Tam atthe same time; that one not being given then because 
Tam had no blank form. It was given a few days later. One of 
these applications was rejected by the company, and afterwards 
placed by Tam in another company, through its agent. There is 
no question but at the time of taking this application defendant's 
agent knew that plaintiff was desiring and applying for concur- 
rent insurance in excess of $2,500. Defendant’s contention is that 
the plaintiff also knew that fact, and that knowledge on the part 
of the agent will not excuse the plaintiff's intentional fraud, even 
though the agent participated therein. That the defendant is 
bound by the knowledge obtained by its agents is fully sustained 
in Boetcher vs. Insurance Co., 47 Iowa, 253; Jordan vs. Insurance 
Co., 64 Iowa, 216; Bennett vs. Insurance Co., 70 Iowa, $600. In 
each of these cases the assured possessed the same knowledge as 
the agent. The company, being: charged with the knowledge of 
its agent, must be considered as having knowledge of the amount 
of insurance applied for; and, having issued this policy with such 
knowledge, will be deemed to have waived the condition against 
concurrent insurance beyond the sum named. The cases last cited 
fully answer this contention. ] 

5. Under the uncontradicted testimony, there is no doubt but 
that notice and proofs of loss, verified by plaintiff, were sent to 
defendant by registered letter, and guly received. Plaintiff, hav- 
ing testified that the originals were not in his possession or con- 
trol, offered in evidence what was proven to be a copy, except that 
it does not set out the jurat at length. Objection was sustained, 
on the grounds that it was secondary, and no foundation laid for 
its admission. Thereupon plaintiff served notice on defendant's 
attorneys to produce the original, to which they replied by filing 
the affidavit of the defendant’s secretary that, if they had the orig- 
inal, it was in the office at Des Moines; that they had no such pa- 
per at Mt. Pleasant (the place of trial), and were therefore unable 
to produce it. The offer was again made, and objection sustained. 
Afterwards, and during the argument, the court changed its ruling, 
and permitted the copy to be read in evidence. The giving of 
notice and proof of loss is made a condition precedent by the con- 
tract. Under section 2715 of the Code, it is sufficient, in pleading 
performance of conditions precedent in a contract, to state gener- 
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ally “that he duly performed all the conditions on his part.” Sec- 
tion 2717 requires that, in controverting such allegations, “it shall 
not be sufficient to do so in terms contradictory of the allegation, 
butthe facts relied on shall be specifically stated.” The allegation 
in the petition is: “Plaintiff duly gave said defendant company 
due notice in writing, and proof of said loss, and accompanied said 
notice by an affidavit stating the facts as to how the loss occurred, 
so far as the same was within this plaintiff’s knowledge, and the 
extent of the loss.” The answer is a denial “that he has made 
proof of loss, as claimed in his petition, and as required by the 
contract of insurance, as contained in the policy.” The only issue 
joined is whether notice and proof of loss was given to defendant. 
There is no statement of facts joining issue as to the form or suf- 
ficiency of the proof. It was competent for plaintiff to show by 
parol evidence that proof of loss was prepared, and sent to defend- 
ant: Bish vs. Insurance Co., 69 Iowa, 186. This the plaintiff did 
by proofs that are unquestioned. There being no issue as to the 
form or sufficiency of the notice and proof, there was no necessity 
for introducing evidence of the contents of either: and hence the 
admission of the copy could not have prejudiced any rights of the 
defendant, and is therefore not ground for reversal. 

6. Plaintiff was permitted to prove, over defendant’s objections, 
that one of his attorneys wrote a letter to the defendant concerning 
this policy, when it would be paid, and with reference to proof of 
loss which had been sent. The objection was that this was giving 
the contents of the letter without the proper foundation having 
been laid for secondary evidence. The witness was not asked to 
nor did he state the contents of the letter, but only the subjects 
about which he wrote. Had his answer shown that it was about 
subjects foreign to this case, that would have been the end of in- 
quiry; but, being upon subjects pertaining to the case, the inquiry 
might be pursued further. There is a difference between stating 
the subject upon which a letter was written and in stating its con- 
tents. The witness identified a letter from defendant, through one 
of its attorneys, as having been received in reply, which letter was 
offered and objected to. The statement that it was in answer to 
the former letter was not contradicted, and was corroborated by 
the subject-matter of the former, and the contents of the latter. 
This letter makes no objection to the form or sufficiency of proof 
of loss, but states the grounds upon which payment is refused to 
be the taking out of additional insurance, and other irregularities, 
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in violation of the policy. This letter was introduced before the 
court had decided to admit the copy of the proof of loss, and for 
the purpose of showing that the defendant made no objection to 
the form or sufficiency of the proof. Here again the plaintiff was 
offering evidence not required to sustain his cause of action; but 
we fail to discern wherein the admitting of that evidence could 
have been prejudicial to the defendant. 

7. Question is made as to whether the verdict is supported by 
the evidence, on the grounds that plaintiffs testimony does not 
show the value of the property destroyed. While it is true that 
the testimony is not as definite as might be desired, yet it is as 
much so as the circumstances will admit. Under section 1734, 
McClain’s Code, the amount stated in the policy is prima facie evi- 
dence of the insurable value of the property at the date of the pol- 
icy. The testimony is such that we would not be justified in dis- 
turbing the verdict on this ground. It wasa question for the jury, 
and we cannot say that there was not evidence to support their 
finding. 

8. In support of the claim of set-off, defendant offered in evi- 
dence the premium note set out, to which plaintiff objected, which 
objection was sustained. The note is an agreement to pay “one 
hundred and thirty-seven dollars and forty-hundredths, in such 
portions and at such times as the directors of said company, agree- 
ably to their act of incorporation and by-laws, require.” It was 
admitted that no assessment had been made. The directors had 
not declared any portion of said sum as due and payable. With- 
out now determining what the rights of the parties might be after 
the directors had declared a portion to be paid at the time named, 
we think it very clear that the defendant was not entitled to re- 
cover upon the note until such action had been taken by the direct- 
ors. Our conclusion is, upon an examination of the whole case, 
that the judgment of the district court should be affirmed. 





1891.) Butternut Mfg. Co. vs. Mfrs.’ Mut. Fire Ins. Co. 


SUPREME COURT OF WISCONSIN. 


BUTTERNUT MANUFACTURING CO. 
US. 
MANUFACTURERS’ MUTUAL FIRE INS. CO.* 


The mere accidental omission of the company’s name in setting out the policy 
in the complaint does not invalidate it. 


The policy provided that it should not be payable until sixty days after the 
first meeting of directors after filing proofs of loss. The complaint, set- 
ting forth that information regarding such meeting was refused, but that 
more than sixty days had elapsed since proofs were furnished, together 
with allegations of full performance by plaintiff, sufficiently shows that 
a right of action had accrued. 

It is not necessary in the complaint te allege that the premises did not 
a vacant, as stipulated against in the policy. This is a matter of 
defense. 


Stark & Surwertann, for Appellant. 
Cars, Jones & Sanporn, for Respondent. 
Cassopy, J. 

The complaint alleges, in effect, the incorporation and organiza- 
tion of both the plaintiff and the defendant; that June 4, 1889, the 
plaintiff entered into an agreement with the the defendant whereby, 
in consideration of an amount named, the defendant, by its duly 
authorized agent, did agree to insure this plaintiff against any loss 
or damage by fire upon the property therein described, and, did 
by its duly authorized agents,—to wit, its president and secretary, 
—mike and execute its policy of insurance in writing, and did 
thereby insure this plaintiff against loss or damage by fire to the 
amount of $2,000 upon the property described. The complaint 
then purported to give a copy of the policy and indorsements 
thereon. That portions thereof were to the effect:— 

Manufacturers’ Mutual Fire Insurance Company. This policy of insurance 
witnesseth: That the Butternut Manufacturing Company, of Butternut, 


county of Ashland, and state of Wisconsin, having given a premium note for 
the sum of $600, and paid the sum of $120, and agreed to pay all such sums as 
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* Decision rendered, November 25, 1890. 
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may be assessed on said note by the board of directors in accordance with 
the charter and by-laws of this company, and having given an application 
bearing even number and date herewith, and on file in the office of this com- 
pany, do insure, to the amount of $2,000, against loss or damage by fire, ete. 

That said policy, as therein set forth, closed as follows:— 

In witness whereof the Manufacturers’ Mutual Fire Insurance Company 
have caused these presents to be signed by their president, and attested by 
the secretary, in the city of Milwaukee, Wisconsin, this 4th day of June, 1889. 

J. P. RUNDEL, President. 
JOHN G. Hirscu, Secretary. 

That among the stipulations on the back of said policy are 
these, to the effect that, when a fire has occurred, injuring the 
property described, the insured shall give immediate notice of the 
loss in writing to the company; that it shall be optional with the 
company to repair, rebuild, replace, or restore the property lost 
or damaged within a reasonable time, giving notice of their inten- 
tion so to do within sixty days after receipt of the proofs herein 
required; that, as soon after the fire as possible, a particular state- 
ment of loss shall be rendered to the company; that claims for loss 
shall not be due or payable upon this policy until sixty days after 
the first meeting of the board of directors held subsequent to the full 
completion of all the requirements herein contained; that it is 
mutually agreed that no suit or action against the company for the 
recovery of any claim by virtue of this policy shall be sustainable 
in any court of law or chancery, unless such suit or action shall be 
commenced within twelve months after the fire shall occur. That 
said policy was delivered to the plaintiff at or about the time of its 
execution, and the plaintiff is now the owner and holder thereof. 
That June 24, 1889, the property so insured was totally destroyed 
by fire without any fault or negligence on the part of the plaintiff, 
or by or through any cause excepted in said policy. That the 
property so destroyed was at the time reasonably worth $8,000. 
That the plaintiff has performed all the conditions required to be 
performed by it, by the terms of said policy, according to the terms 
thereof, and at the time and inthe manner therein required. That 
the plaintiff was the owner of the property at the time it was so 
destroyed. That, immediatly after said fire occurred, the plaintiff 
gave notice of the loss thereof to the defendant in writing. That 
July 17, 1889, this plaintiff did furnish to said defendant full and 
complete proofs of such loss, signed and sworn to by the officers 
of this plaintiff corporation, according to the requirements of said 
policy. That on or about July 17, 1889, the defendant's duly- 
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authorized agent did adjust and determine with this plaintiff, fully, 
and on behalf of said defendant, the amount of said loss and dam- 
age, and the same was so agreed upon by this plaintiff and said 
defendant, through its duly-authorized agent, and settled at the 
sum of $1,792.98; and that said defendant, by its duly-authorized 
agent, agreed to pay said amount within the time specified in said 
policy. That this plaintiff is unable to ascertain at what date the 
first meeting of the board of directors of said defendant corporation 
was held subsequent to the time at which said proofs of loss were fur- 
nished to said defendant as aforesaid. That the plaintiff has re- 
quested said defendant to furnish to it the date of said meeting, but 
the defendant absolutely refused to do so, and this plaintiff has no 
means whereby he can ascertain the same. That the defendant 
has made no objection to said proofs of loss so furnished, but has 
ever since said time retained the same, and has at no time demanded 
any other or further proofs, or made any objection as to the suffi- 
ciency of the proofs so furnished. That the said sum of $1,792.98 
became due and payable to this plaintiff from said defendant on 
September 17, 1889, and that this plaintiff has demanded payment 
thereof, which payment has been refused by said defendant. That 
there is now due and owing to this plaintiff from said defendant 
the sum of $1,792.98, with interest thereon from September 17; 
1889, for which sum, together with the costs of this action, this 
plaintiff demands judgment against said defendant. To that com- 
plaint the defendant demurred, upon the ground that it did not 
state facts sufficient to constitute a cause of action. From an 
order overruling that demurrer, the defendant brings this appeal. 

It is claimed that by the terms of the policy, as set out in the 
complaint, there is no agreement on the part of the defendant to 
insure the plaintiff; that the only agreement therein is that the 
plaintiff company, having secured and in part paid the premium, 
“do insure,” etc. The substance of what is thus contained in the 
policy is indicated in the foregoing statement. It is very manifest 
that the name of the insurance company in the forepart of the 
policy has inadvertently been omitted in copying the same into the 
complaint. Counsel claim that such inadvertent omission cannot 
be aided by the portions of the complaint alleging the legal effect 
of the contract of insurance; but such allegations as to the legal 
effect of the contract are complete in themselves, and are admitted 
by the demurrer. The whole scope and purpose of the complaint 
is to charge liability upon a contract of insurance which purports 
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to have been executed by the insurance company by its president 
and secretary. Such being the nature of the complaint and the 
allegations therein, it would be absurd to hold that, by reason of 
the inadvertent omission mentioned, it was not the insurance com- 
pany that thus agreed to insure the plaintiff, but that the plaintiff 
paid the premium for the privilege of insuring itself. This view 
does not militate against the authorities cited; nor do we think it 
isin conflict with any rule of pleading in force in this state. If 
the defendant regarded the complaint indefinite and uncertain in 
the particular mentioned, then of course the remedy was by 
motion. 

If the policy became forfeited before the fire by reason of non- 
occupancy, then that was a matter of defense not available for 
want of negative allegations in the complaint: Benedix vs. Insur- 
ance Co. (not yet officially reported.) It is true that, by virtue of 
a certain clause of the policy, the amount of the loss was not due 
or payable until sixty days after the first meeting of the defendant's 
board of directors subsequent to the full completion of all the 
requirements of the policy. But the time of such meeting was 
peculiarly within the knowledge of the defendant, and it is alleged 
that the defendant absolutely refused to disclose the same to the 
plaintiff. The allegations in that regard are sufficient to put the 
defendant to its defense: Burnham vs. City of Milwaukee, 69 Wis., 
379. It is true that, under certain clauses of the policy set forth 
in said statement, the amount of the loss did not become due and 
payable until sixty days had elapsed after the defendant had fur- 
nished proofs of loss. Counsel insists that it does not appear from 
the complaint that such period had elapsed before the commence- 
ment of this action. We think, however, that it does so appear. 
It is alleged, in effect, that full and complete proofs of loss were 
furnished to the defendant July 17, 1889; that on that day the 
amount of such loss and damage was adjusted by the defendant 
with the plaintiff at $1,792.98, and the same was so agreed upon 
by the parties, and that the defendant then agreed to pay that 
amount within the time specified; that no objection had been made 
to the proofs so furnished, nor other nor further proofs demanded; 
that the sum last named became due and payable to the plaintiff 
from the defendant September 17, 1889; that the plaintiff had 
demanded the payment thereof, which the defendant refused; and 
that said amount was due and owing to the plaintiff from the 
defendant. Such allegations, with the general allegation of per- 
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formance, found in the foregoing statement, sufficiently showed 
that the sixty days had fully elapsed before the commencement of 
this action, and that all conditions precedent had been performed 
within the rules repeatedly sanctioned by this court: Benedix vs. 
Insurance Co., supra. The order of the circuit court is affirmed. 


COURT OF APPEALS OF NEW YORK. 


SUSAN K. GRISWOLD 
ALLEN C. SAWYER er at., Apm’rs, Resp’ls, oe) 
HENRY C. GRISWOLD, er at., Appellants.* 


Us. 


Though the strict legal meaning of ‘‘ legal representatives” is executors and 
administrators, that term may also be held to include heirs or next of 
kin when the object in, view indicates that such was the intention of the 
insured. 


Where the insured was insolvent, having a wife and seven children, and held 
a paid-up policy payable to his ‘‘ legal representatives,” the intention 
will be held to be to make it payable to his family where the circum- 
stances under which it was procured justifies this view. 


Cuas. G. Davis, for Appellants. 
Oris A. Dennis, for Respondenis. 
Eart, J. 

On the 25th day of July, 1879, the Connecticut Mutual Life In- 
surance Company, in consideration of the surrender of a prior pol- 
icy, issued a paid-up policy to Alfred H. Griswold, insuring his life 
for the sum of $2,453, payable “ to his legal representatives, ninety 
days after due notice and satisfactory evidence ” of his death. He 
died December 26, 1888, and the insurance company has paid the 
amount insured into court. The widow and children claim it as 
legal representatives, and the administrators of the insured claim 
it. The cause was referred to a referee, who decided that the sum 
was payable to the widow and children, and judgment was entered 
to that effect. From that judgment the administrators appealed 
to the general term, and there it was held that the sum was payable 
“* Opinion filed, January 37,1891... SOOO 
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to them, and the judgment was reversed and a new trial granted, 
and then this appeal was brought to this court. 

The sole matter for our determination is the meaning of the 
words “legal representatives,” as used in the policy. Itis un- 
doubtedly true that the strict, technical prima facie meaning of 
these words is administrators or executors, and that they must al- 
ways have that meaning unless it can be seen that they were used 
in a different sense. That these words have sometimes been used 
in statutes and decisions in a different sense cannot be doubted: 
2 R. S., 96, § 75; Lee vs. Dill, 39 Barb., 516, 521; Drake vs. Pell, 3 
Edw. Ch., 266; Greenwood vs. Holbrook, 111 N. Y., 465; 19 N. Y. 
State Rep., 367; Matter of Hall, 2 Dem., 112; Coster vs. Butler, 63 
How Pr., 311; 2 Redfield on Wills, 78; Woerner on Administra- 
tion, 906; Cox vs. Curwen, 118 Mass., 198; Farnam vs. Farnam. 53 
Conn., 262; Davies vs. Davies, 55 id., 319; Halsey vs. Paterson, 37 
N. J. Eq.,445; Warnecke vs. Lembcea, 71 Ill., 191; Loos vs. Hancock 
Life Ins. Co., 41 Mo., 588. In Warnecke vs. Lembea it was held 
that the phrase “ legal representatives,” in the commonly accepted 
sense, means the administrators or executors, but that this is not 
the only definition; that it may mean heirs, next of kin or descend- 
ants, and sometimes assignee or grantee; that the sense in which 
the term is to be understood depends somewhat upon the intention 
of the parties using it, and it isto be gathered, not always from the 
instrument itself, but as well from the surrounding circumstances. 
In Lcos vs. Hancock Life Ins. Co., the court was dealing with the 
word “ representatives ” used in a life policy, and it said: “ Legal 
representatives, and personal representatives, in the general or 
professional sense, mean simply executors or administrators. Al- 
though this is the primary, legal meaning, they are often construed 
differently, if it is clear that the intention was to vest the estate in 
a different class of persons. That they mean executors and ad- 
ministrators will ordinarily be taken as true, where nothing is 
shown to raise a counter presumption. But the meaning is not so 
inflexibly attached as to prevail in all cases where it is manifest 
that another disposition was intended. The intention must con- 
trol, and that intention is to be gathered by a view of the context, 
subject-matter, and the purpose to be attained. 

“The words have, therefore, been held to mean next of kin when 
the circumstances of the case made it apparent that such a con- 
struction would effectuate the object had in view. The language 
used by the assured would seem to indicate that it was his inten- 
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tion in case of his untimely decease to make some provision for the 
surviving members of his family, and not that the money arising 
from the policy should go to his executors or administrators to be 
administered on as ordinary assets. Policies for a term of life in- 
surance of this description are of frequent occurrence and, where 
it is meant that the money resulting from the policy shall descend 
and be used as common assets, the invariable language is, ‘to pay 
to the said assured, his executors, administrators or assigns.’ The 
changing of the language and using terms of different expression 
clearly import that the money was intended for the benefit of his 
heirs or next of kin and that it was not to be administered on as 
assets by the executor or administrator.” 

Thus as these words are not always used in the same sense, it is 
the province of construction in any case to ascertain the sense in 
which they were used, and for this purpose the subject-matter, the 
surrounding circumstances, as well as the language used, may be 
considered. Such is the general rule for the construction of doubt- 
ful phraseology in all written instruments. 

The general purpose of life insurance is to make provision for 
the family or other relatives or dependents of the insured, and in 
the vast majority of cases it is resorted to for that purpose, and it 
is most probable here that the insured was actuated by that pur- 
pose. He left a widow and some children, who at the date of the 
policy were dependent upon him for support. He bad then re- 
cently become insolvent and had been reduced from large wealth 
to poverty and he was unable to pay his debts. It cannot be sup- 
posed that he effected this insurance for the purpose of devoting 
the comparatively small sum to the payment of his large indebt- 
edness to his numerous creditors, leaving bis family poor and de- 
pendent. It is more natural to suppose that he was then in his 
old age more solicitous to make some small provision for his family. 
While there is no proof for whose benefit the surrendered policy 
had been issued, as his creditors did not in his lifetime take or 
claim that or this policy, it is a reasonable inference that the prior 
policy was for the benefit of his family and that the new paid-up 
policy was intended to take its place. 

Mr. Griswold was not a lawyer, and hence cannot be supposed to 
have used these words in their strict, technical, legal sense, but it 
- is more reasonable to suppose that he used them in the general 
sense in which they are frequently used and generally understood 
bylaymen. If he had formed a scheme in his mind to give this 
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sum to his creditors, or to his executors or administrators, it is 
reasonable to suppose that he would have used other, and what to 
him would seem plainer and more appropriate and direct, words to 
express his meaning. It is not so important to inquire what the 
insurance company meant by these words, as it was wholly indiffer- 
ent to it whether the sum insured was made payable to the execu- 
tors, administrators, or assigns of the insured, or to his family. 
The beneficiaries were such as the insured intended and men- 
tioned to the company, and it is a just inference that he furnished 
or selected the language used to designate them. But it is quite 
significant, as indicating the intent of the company, that the words 
ordinarily found in policies where the sum insured is intended to 
be made payable to the executors or administrators of the insured 
for general administration are not found in this policy, and the 
changed phraseology may be taken to indicate a different under- 
standing on the part of the company. The word “ assigns,” which 
is usually found in policies which are assignable by the insured, is 
also omitted from this policy, indicating that the parties did not 
understand that they were dealing with an assignable policy. 

It is elementary law that where a policy is for the benefit of 
persons named therein, to whom the sum insured is payable, it 
cannot be assigned without the consent of the persons named, and 
all of them. The insured may destroy the policy by omitting to 
pay the premiums, and thus failing to keep it in life, but he cannot 
impair the interests of the persons named as beneficiaries by a 
surrender or assignment thereof. It is, therefore, begging the 
question to say that the insured could undoubtedly in his lifetime 
have assigned this policy and thus deprived his family of the ben- 
efit thereof. If we are right in the meaning we attribute to these 
words he could not have done so. 

It may be asked, if he meant the insurance as a provision for his 
family, why did he not have their names inserted as beneficiaries? 
There was a wife and seven children, and he found the words “le- 
gal representatives” in the printed form of the policy, preceded 
by a blank, and he probably took these words as expressive of his 
meaning rather than have the numerous names written in the policy. 

If this insurance was for the benefit of the general estate of the 
insured and payable after his death to his administrators for gen- 
eral administration by them, then the insured could have assigned 
it in his lifetime, and as a chose in action it would have been liable 
to be taken by his creditors. Can it be supposed that this old 
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man, with a family somewhat dependent upon him, intended to 
take a paid-up policy which his creditors could at once seize and 
take away from him under their judgments? If he had not in- 
tended to benefit his family, and had desired some present benefit 
for himself, he could probably have obtained from the company 
the present value of the policy in cash, and thus have appropriated 
it to his use. 

So in whatever light we consider this matter, it is most probable 
that it was the intention to make the sum insured payable to the 
family of the insured. We cannot be absolutely certain that such 
was the intention, but we must adopt that construction which has 
in its favor the balance of probabilities. 

It is said that this is not a safe construction of these words, and 
that insurance companies in accepting surrenders of policies and 
persons who take assignments of them may be deceived, and ac- 
cept surrenders and assignments which are inoperative against the 
real beneficiaries. But the answer to this suggestion is that per- 
sons who deal with policies payable like this to “legal representa- 
tives,’ words known to be of doubtful meaning, must be sure of 
the intention of the parties to the policy, and if they are not, they 
must not deal in them, and where they do deal with them they act 
at their peril, as all persons do who deal with written instruments 
of doubtful phraseology. It would be a poor administration of 
justice in this case, where no fraud has been committed, to defeat 
the intention of the parties for fear that in some other case some 
incautious person may be deceived by these words of uncertain 
import. 

It was competent to prove the circumstances surrounding the 
insured at the time he took the policy as bearing upon the con- 
struction thereof. There was no dispute about them, and it was 
not needful that the referee should expressly find them. He could 
consider them in construing the policy and so can we. 

Itis not needful now to determine whether these words include 
the widow as well as the children, as the admimstrators have no 
interest in that question, and the children seem willing that she 
should share with them in the fund. 

Our conclusion, therefore, is that the order of the general term 
should be reversed and the judgment entered upon the report of 
the referee affirmed, with costs. 

All concur, Peckham, J.,in result, except Andrews and Gray, JJ., 
dissenting. 

VoL. XX.—21. 
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SUPREME COURT OF CALIFORNIA. 


QUONG TUE SING 
vs. 
ANGLO-NEVADA ASSURANCE CORPORATION.* 


A broker who acts for the insured in procuring the policy does not thereby 
become its agent to accept notice of cancellation. 


Where the policy requires a tender of the unearned premium in case of can- 
cellation, it is not canceled by the payment to such broker of half the pre- 
mium and the delivery of a policy for half the risk in another company, 
where the insured refused to accept such payment and delivery. 


Nor will the final consent of the insured to retain the second policy, on mis- 
representations by the broker that the cancellation was effectual, waive 
strict compliance with the conditions of cancellation. 


Lamar & Casttz, for Appellant. 


T. I. Beret, for Respondent. 
Works, J. 


This is an action on a policy of fire insurance. The only ques- 
tion in the case is whether the policy sued on was: canceled 
before the fire occurred or not. The policy was procured by one 
Brandon, acting as a broker, from the local agent of the respond- 
ent, and was paid by such agent a commission of 15 per cent. The 
company was not satisfied with the risk, and the local agent was 
notified to cancel it. The policy contained this clause :— 


This insurance may also be terminated at any time, at the option of this 
corporation, on giving notice to that effect, and refunding or tendering a rat- 
able proportion of the premium for the unexpired term of this policy, to any 
person named in this policy, whether as owner, mortgagee, or otherwise. It 
is a part of this contract that any person other than the assured, or the duly 
authorized agent of this corporation, who may have procured this insurance 
to be taken by this corporation, shall be deemed to be the agent of the as- 
sured named in this policy, and not of this corporation, under any circum- 
stances whatever, or in any transaction relating to this insurance. 


The local agent attempted to cancel the policy through Brandon. 
Brandon represented to him that the appellant wanted other insur- 
ance, and the agent reported to him that he could place a part of 


* Decision rendered, December 2, 1890. 
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the insurance for $750, which was half of the amount of the original 
risk, in another company. He accordingly did so. The amount 
of the premium on the policy sued on, which had been paid by 
Brandon for the appellant, was $110. The local agent gave 
Brandon the policy of insurance in the other company, the pre- 
mium for which was $60, and paid him the balance of the $110 in 
money. What took place between Brandon and the appellant is 
best told in his own words. He testified: “I went down to see 
Quong Tue Sing. I did not see him there. He was not in, and 
next morning I went down and informed him that his policy was 
canceled; that the company would not carry it any longer. He 
seemed somewhat aggrieved over the matter, and he and several 
other Chinamen that were in the place at the time talked the 
matter over, and said they wanted their insurance, wanted 
to carry their insurance. I told them I would go and place 
it if I could.” He then tells of his efforts to place the 
insurance, and the fact that he procured the $750 policy above 
mentioned, and testified further: “I started to go to the 
Chinamen to deliver to the firm of Quong Tue Sing & Co. the 
money and the policy. I met Mr. William Patterson, the county 
license collector, on the road, and asked him to accompany me, 
which he did. I went in and talked to one of the firm which was 
the butcher, and the one that was the book-keeper, both of which 
have been on the stand this morning (the one that sits with the 
dark blue clothes, and the one this side of him), and I stated to 
them,—neither of which could talk very plain English, but I al- 
ways got along with the Chinamen well enough. I told them the 
condition of affairs. There was some little talk between them as 
to the matter. I tendered them at that time, in the presence of 
Mr. Patterson, the $750 policy that I received from Mr. Wright, to 
which was added the amount of my premium, which would make 
it $50. Itendered them $60 ina policy for $750, together with 
$50 in coin, a portion of which was in silver. The Chinamen would 
listen to nothing. I asked the one that has not been on the stand, 
who is sitting back there, who seemed to understand English more 
than the rest, or better than the rest, to go for Charley and bring 
him in; that is, Quong Tue Sing. He went out and tried to find 
him, and could not find him for quite a little while. They came 
in and talked about the matter, and the Chinamen told me that it 
was @ unanimous opinion of theirs that they wanted it all in one com- 
pany, and then came back and they said they wanted it right away. 
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I came back and I saw Mr. William Stewart,—William D. Stewart. 
Mr. Patterson left me, though I told them at that time that they 
had better let this amount remain, as they had no insurance what- 
ever. I told them that there was no insurance on their stock of 
goods, and they had better receive this $750; and they did take 
it. Quong Tue Sing was not present when the policy was taken, 
but the other two members of the firm were present. They ac- 
cepted the policy; but they would not accept the money, and 
wanted nothing at all to do with it,—they wanted all one policy.” 
The court, on this point, finds as follows: “‘ Thereafter, and on the 
28th or 29th or 30th of April, 1887, and certainly before the 1st day 
ot May, 1887, the said Brandon visited the store of plaintiffs, at 
said San Jose, and then and there delivered to plaintiffs aforesaid 
policy of insurance for $750, which plaintiffs, after they were told 
by Brandor that they then had no insurance on their said prop- 
erty, accepted and received and kept, and which neither they nor 
their assignee have ever since returned to said Brandon or to said 
Wright, or to said Prussian National Insurance Company, of Stet- 
tin; that said Brandon also then and there, and at the same time 
that he delivered said $750 policy to plaintiffs, tendered to plaint- 
iffs, as part of the return premium due them upon the cancellation 
of the policy of insurance sued on, the sum of fifty dollars, of 
which forty-five ‘dollars was in lawful gold coin of the United 
States, and five dollars in lawful silver coin of the United States. 
Plaintiffs did not then and there receive said fifty dollars, so tend- 
ered them by said Brandon; but they then and there authorized 
him to procure for them $1,500 of insurance on the same. personal 
property insured by the policy sued on herein, and, when he had 
obtained such $1,500 insurance, they authorized him to cancel said 
$750 policy of insurance.” And the court, as a conclusion, found 
that, by the transaction between the local agent of the respondent, 
and between Brandon and the appellant, as above set out, “the 
policy of insurance sued on was properly canceled, and a correct 
proportion of the unearned premium thereon returned to plaintifis 
before the destruction of the insured property by the fire men- 
tioned in the complaint.” 

It is contended by the appellant that neither the evidence nor 
the findings of the court sustain or justify this conclusion. To 
maintain the conclusion reached by the court below, it must have 
been shown either that the conditions upon which the company 
was allowed to cancel the policy were strictly complied with, or 
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that the insured, knowing all the facts, waived such compliance: 
Bennett vs. Insurance Co., 115 Mass., 241. It is an undisputed 
fact that the agent of the company did not act directly with the 
insured. The tender of so much of the unearned premium as was 
returned was tendered, not to the appellant, but to Brandon. 
Therefore, in order to render this tender effective, if otherwise 
sufficient, it was necessary to show either that Brandon was, at the 
time, the authorized agent of the insured for the purposes of the 
cancellation of the policy, or that, not being authorized at the 
time, his acts were ratified by the insured. There is an entire 
lack of any evidence even tending to show that Branden had any 
authority to receive the unearned premium under the policy, or to 
accept a cancellation of it, on any terms, unless such agency is 
established by a mere showing that he was the appellant’s agent 
in procuring the insurance. That an agent authorized to procure 
insurauce is not thereby made the agent of the insured to cancel 
the policy is well settled: Hermann vs. Insurance Co., 100 N. Y., 
411; Grace vs. Insurance Co., 109 U. S., 278; Broadwater vs. Insur- 
ance Co., 34 Minn., 465; White vs. Insurance Co., 120 Mass., 330; 
Insurance Co. vs. Hartwell, 100 Ind., 566. This being so he was 
not the agent of the insured, and had no authority to bind him 
either by the acceptance of u strict tender of the unearned pre- 
mium or the waiver of such tender, by the acceptance of an in- 
sufficient one. The tender in this case was not sufficient. There 
must have been an actual tender to the appellant, or his authorized 
agent, of the full amount of the unearned premium: May, Ins., 
§ 69; White vs. Insurance Co., 120 Mass., 330; Insurance Co. vs. 
Hartwell, 100 Ind., 566. This tender was not made. There was a 
tender of only a part of the premium, and another policy of in- 
surance in another company. It only remains to inquire, there- 
fore, whether the appellant in any way waived the repayment of 
the unearned premium. We are quite clear that he did not. Two 
things were necessary in order to effect the cancellation, viz., notice 
of intention to cancel, and the return of the unearned premium. 
The notice required was not given. Brandon, who, as we have 
seen, was not the agent of the appellant, simply informed the lat- 
ter that his policy had been canceled, and that he had no insur- 
ance, neither of which statements were true. 

It is contended by the respondent that because the appellant ac- 
cepted a policy in another company he thereby waived the notice 
and strict tender required by the policy. But the evidence shows 
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conclusively that he did not consent to accept the policy for $750 
tendered him, but refused to do so, although it was left with him, 
and insisted upon having $1,500 insurance allin one company, and 
that he refused to accept the money tendered him. He did ex- 
press a desire and willingness to procure and accept another pol- 
icy for $1,500, and, perhaps, if such a policy had been procured for 
him he would have been willing to accept it, and surrender the 
one sued on. But such a policy was not procured for him. He 
never at any time consented to accept anything else in lieu of the 
policy sued on, or to accept less than the full amount of the pre- 
mium due him on a cancellation, or to deliver up the policy. He 
kept the $750 policy on the strength of the erroneous statement of 
Brandon that the policy sued on had been canceled, and that he 
had no insurance. Counsel for respondent rely mainly on the case 
of Hillock vs. Insurance Co. (54 Mich., 531; 20 N. W. Rep., 571), to 
sustain the position that the appellant waived a strict compliance 
with the conditions necessary to effect a cancellation of the policy. 
But that case differs materially from this. The conclusion reached 
by the court in that case was that actual tender of the unearned 
premium was unnecessary to the cancellation of the insurance pol- 
icy, because the “ minds of the parties had met on the point that 
the policy was to be canceled.” Here the minds of the parties had 
not met. No assent on the part of the insured is shown. Judg- 
ment and order reversed, and cause remanded for a new trial. 

We concur: McFarland, J.; Paterson, J.; Sharpstein, J.; Thorn- 
ton, J. I dissent: Fox, J. 
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SUPREME COURT OF MICHIGAN. 


MICHIGAN MUT. LIFE INS. CO. 
vs. 
REED.* 


The policy provided that no agent should have power to alter its terms, and 
that the insured should not be engaged on railroad trains. The insured 
had represented to the agent that he was a switchman, but the agent 
without his knowledge inserted his occupation as yard-master who did 
no switching. 


Held, That where an agent inserts misrepresentations which, if made by in- 
sured would avoid the contract, the latter may rescind the contract, 
even though under the existing facts the company might be bound. 


J. C. Wrxne, for Appellant. 
Warts & Smiru, for Appellee. 
McGaratu, J. 

This is assumpsit, brought in justice court, upon a note given 
by defendant for a portion of the second semi-annual premium on 
a policy of insurance issued by plaintiff upon the life of defend- 
ant. Defendant, with his plea, gave notice that the signature to 
the note was obtained by fraud, and that the note was without 
consideration. Defendant was a switchman in the employ of the 
Lake Shore Road, at Adrian. One Vanderburg, an agent of plaintiff, 
who resided at Adrain, and had known defendant for some time, 
solicited the insurance, took the application, delivered the policy, 
and took some cash and three notes for the first year’s premium. 
The policy was dated November 28, 1888. . Two of the notes were 
paid, and defendant refused to pay the third, which matured about 
September 1, 1889. The application was filled out by Vanderburg, 
and presented to defendant for signature. Defendant insisted that 
Vanderburg had been acquainted with him for years, knew all 
about his occupation, and filled out the application largely from 
his (Vanderburg’s) knowledge of the facts; that no questions were 

* Decision rendered, February 6, 1891. 
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asked as to occupation, and defendant did not read the application 
before signing it, but relied upon Vanderburg; that defendant was 
a switchman engaged at the yard, and was upon and about trains 
as they were being made up; that the policy, with a copy of the 
application attached, was delivered to him in January, 1889; that 
some days afterwards, in examining the policy and copy of the ap- 
plication he discovered that his occupation was given as “ assist- 
ant yard-master, does no switching, don’t go near trains;” that 
thereupon he called Vanderburg’s attention to this misstatement, 
and told him that he was not a yard-master; that he did switch- 
ing, and did go near trains; that thereupon Vanderburg took the 
policy for the purpose of sending it to the company for the pur- 
pose of correction; that afterwards Vanderburg returned the pol- 
icy to defendant, saying that the change had been made, and that 
it was all right; that, supposing that the application had been 
changed to conform to the facts, defendant did not examine it for 
some time, but when he did finally examine it he found that it read 
“assistant yard-master, don’t couple cars or do switching;” that 
upon this discovery defendant saw Vanderburg, accused him of 
again misrepresenting defendant, and told him that he (defend- 
ant) was not protected by the policy, and tendered it back to Van- 
derburg; that Vanderburg claimed that he had no right to receive 
it; that several conversations were had with Vanderburg, who 
finally advised him to send it back to the company, which he did 
on or about September 26, 1889. The application contained the 
usual printed clause, declaring 

That the above is a fair and true answer to the foregoing questions, and I 
hereby agree that these statements, with this declaration, shall form the 
basis of the contract for assurance, and that any untrue or fraudulent an- 
swers * * * shall violate the policy, and forfeit all payments made thereon. 

The policy provides in terms that 

No agent has power to change the terms of this contract, 
and contains the further provision that 


The person whose life is hereby insured shall not engage in blasting, 
" g 

or be regularly employed * * * asa mariner, engineer, fireman, conductor, 

laborer, in any capacity * * * upon railroad trains. 


x * * 


The plaintiff requested the court to charge the jury as follows: 
“(1) You are directed to find a verdict for the plaintiff for the amount 
of principal and interest of notein issue. (2) Even should you find 
that the agent, Vanderburg, wrote wrongfully the answers in the 
application for insurance by Reed, which untruthful answers were 
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known to him, Reed, or not, this fact would not relieve the plaintiff 
‘ from the obligation fixed in the policy; and, in case he should have 
died during any of the time, prior to the time fixed for the pay- 
ment of the note, plaintiff would be obliged to pay the wife of in- 
sured $1,000, and hence defendant is liable on his note. (3) There 
is no evidence before you that you can consider that will warrant 
you to find a verdict for the defendant.” The court refused these 
requests, and instructed the jury as follows: ‘“ Youare instructed, 
as a matter of law, that if Mr. Reed, in answering the question as 
to what his occupation was, said to Mr. Vanderburg that he was 
engaged in the yard there as a switchman, making up trains, and 
doing general work about the yards there in connection with 
trains, and Mr. Vanderburg put in his application, which was the 
foundation for the issuing of the policy, the statement that he did 
not go near the cars or do switching, then, I think, gentlemen of 
the jury, that that would be such a misstatement or fraud practiced 
upon the insured here as that he would be entitled to have these 
proceedings rescinded; that is, the policy and notes set aside and 
held for naught, from the time at least when such rescission should 
take place upon his part. * * * You will take all these cir- 
cumstances into consideration; and if he did know it, but after- 
wards acted on the policy as if it was in force, and he was bound 
by it, and the company was bound by it, then he could not assert 
the defense which he is seeking to assert here; or if the agent, 
Mr. Vanderburg, put into this application the language as used by 
the defendant in stating what his occupation was, as he claims that 
he did, why then, of course, Mr. Reed would not have the right to 
assert that by way of defense to this note, because, if there was 
any fraud then, it would be the fraud of the defendant, and not 
the fraud of the company or its agent.” The jury brought in a 
verdict of no cause of action. 

We think the court was correct, both in the refusal to give the 
plaintiff's requests and in the instruction given. - The application 
here contained absolutely no restriction upon the powers of the 
agent. The applications are usually filled in in the handwriting of 
the agent, as was done in this case; and agents are nowhere in the 
blank prohibited from filling in the application. Indeed, on the 
face of tke printed blank, the very first sentence is as follows: 
“This blank must be filled by the agent;” and again, in a blank 
left at the head of the printed blank, isthe following: “Agents 
will note here anything specially regarding the policy applied for, 
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and to whom and where it is to be sent.” Although these appear 
in what might be termed the “caption” to the application, and not 
in the body of the application, yet to a person not familiar with 
these blanks it would be misleading ifit is intended that the appli- 
cation is to be filled out by the applicant. Again, in the body of 
the application is the following: “N.B. Agents will be particu- 
lar to see that all questions in the application are fully answered, 
particularly whether the age and date of birth agree.” Again, in the 
general printed declaration in the application is the following: 
“It is hereby agreed that the policy shall not bein force unless the 
premium is actually paid to the company or its authorized agents.” 
At the bottom of the application are the following printed words: 
“ Approved and recommended by (S. W. Vanderburg) agent:” the 
name of S. W. Vanderburg being written in in this case. At the 
head of the filing blank, upon the back of the application, occurs 
the following: ‘ Agents will not fill up this filing.” Vanderburg 
received premium in notes and cash from the company, and must 
be considered the duly-authorized agent of the company. Had 
the blank been presented to and read over by the insured before it 
was filled in, there is nothing contained in it which did not warrant 
his acting with the agent, just as he claims he did. The applica- 
tion was attached to the policy, and delivered to defendant. The 
The policy contains this provision: ‘No agent has power to 
change the terms of the contract;” and also the following: “For 
the information of the assured, and in order that any unintentional 
errors or omissions which hereafter may be found to exist may be 
corrected, a copy of the application upon which this policy is 
based is hereto attached.” It must be conceded that the repre- 
sentation in the policy as to the occupation of the insured is un- 
true, and, if made by the defendant, it would be a good defense to 
an action upon the policy. The court instructed the jury that, if 
made by the defendant, if would be no defense to the action upon 
the note. The jury found that it was not the act of the insured, 
but of the agent of plaintiff. It has been repeatedly held that, 
when an application is reduced to writing by an agent of the in- 
sured, upon oral statements of the applicant, the conversation be- 
tween the agent and the applicant at the time of putting it in writ- 
ing is admissible as bearing on the question of the actual contents 
of the paper, or the representations of the insured; and that, when 
it appears that the insured fairly and correctly informed the agent 
as to any fact, and the agent unskillfully, carelessly, or fraudu- 
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lently misrepresented the insured as to that fact, such unskillful- 
ness, carelessness, or fraud is the unskillfulness, carelessness or 
fraud of the company, and is no defense to an action on the policy: 
Insurance Co. vs. Lewis, 30 Mich., 42; Insurance Co. vs. Throop, 
22 Mich., 146; Crouse vs. Insurance Co., 44 N. W. Rep., 496, and 
cases cited. In Insurance Co. vs. Olmstead (21 Mich., 251), Justice 
Cooley says: “The ugent of the insurance company assumes to 
have all the requisite knowledge for preparing the proper papers, 
and volunteered to make them out. He had all the necessary in- 
formation for that purpose, and nothing was concealed from him. 
If the application is not in due form, and if it fails to give all the 
information called for, it must be either because the agent was too 
ignorant of his business to be properly intrusted with the agency, 
or because he was so negligent or reckless that he did not trouble 
himself to draft them correctly; or lastly, because he was dis- 
posed to take Olmstead’s money on fraudulent pretense of giving 
him indemnity when he knew he was giving none whatever. The 
general rule undoubtedly is that, in the absence of fraud, accident, 
or mistake, a party must be conclusively presumed to understand 
the force of his contracts, and to be bound by their terms. But it 
cannot be tolerated that one party shall draft the contract for the 
other, and receive the consideration, and then repudiate his obli- 
gation on the ground that he had induced the other party to sign 
an untrue representation, which was, by the very terms of the con- 
tract, to render it void. * * * The forms and requirements of 
the different insurers are different, and when an agent, who at the 
time and place is the sole representative of the principal, assumes 
to know what information the principal requires, and, after being 
furnished with all the facts, drafts a paper which he declares satis- 
factory, induces the other party to sign it, receives and retains the 
premium moneys, and then delivers a contract which the other 
party is led to believe, and has a right to believe, gives him the 
indemnity for which he paid his money, we do not think the in- 
surer can be heard in repudiation of the indemnity on the ground 
of his ayent’s unskillfulness, carelessness, or fraud. If this can be 
done, it is easy to see that community is at the mercy of these in- 
surance agents, who will have little difficulty, in a large proportion 
of the cases, in giving a worthless policy for the money they re- 
ceive.” In the present case, upon the discovery of the fraud, de- 
fendant had the right to rescind the contract. He was not bound 
to subject the beneficiary named in the policy to a law-suit after 
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his death, to determine the validity of the policy, especially as in 
that event his testimony would be wanting. Again, it is not 
claimed here that the company had actual notice of the facts as to 
defendant’s occupation, but that they had constructive notice only; 
but it must be remembered that a copy of the application was at- 
tached to the policy, and delivered to the defendant, in which 
case, under the express provisions contained in the policy relat- 
ing to the correction of ‘‘ unintentional errors or omissions ” in the 
application, it was defendant’s duty to call attention to this mis- 
representation, otherwise the defendant might have been charge- 
able with a fraud upon the company; for while the company would 
not be able to avoid a policy by reason of the rule of law that its 
agent’s wrong was the company’s own wrong, of which it could 
not take advantage, it would be otherwise had the insured con- 
spired with the agent, or had the insured been fully informed as 
to the representation made, and the contents of the application, 
and neglected to bring it to the attention of the company. The 
judgment is affirmed, with costs of both courts to defendant. The 
other justices concurred. 
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SUPREME COURT OF INDIANA. 


TRADERS’ INS. CO. 
Us. 


NEWMAN et vx.* 


In Indiana, where a wife under the statute may acquire and control separate 
property as if unmarried, but may not convey or mortgage it unless the 
husband join in the conveyance, the husband has no insurable interest in 
the separate property of the wife during her life, and a policy issued to 
him will not be enforced. 


A complaint joining the wife’s name, without averring any interest in the pol- 
icy as to her, is bad on demurrer. 


Isacu & Isacu, for Appellant. 

J. M. Hivresranp, Branyan, Spencer & Branyan, and Coss & Wat- 
Kins, for Appellees. 

* Decision rendered, Oct. 31, 1889. 
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BERKSHIRE, J. 

Tue appellees were the plaintiffs below, and brought this action 
on a fire policy issued by the appellant to the appellee James M. 
Newman. The complaint contains four paragraphs, each of which 
was demurred to separately, the demurrers overruled, and an ex- 
ception taken. Several paragraphs of answer were filed, to which, 
except the general denial, replies were filed; and the cause, being 
at issue, was submitted to a jury, who afterwards returned a special 
verdict. Upon the return of the verdict the appellant moved for 
judgment thereon; which motion was by the court overruled, and 
an exception taken. The appellee James M. Newman then moved 
for judgment in his favor; which motion was sustained by the 
court, and judgment rendered accordingly. Thereupon the ap- 
pellant filed a motion fora new trial; which motion was overruled, 
and an exception reserved. The appellant assigns several errors, 
but it does not become necessary for us to notice them in detail. 

The several paragraphs of the complaint were bad, and the court 
erred in overruling the demurrers thereto. The appellee Elvira J. 
Newman was not a party to the policy. The appellant made no 
contract with her, or for her benefit. It did not agree to insure 
her against the loss of her property by fire. The obligation of the 
appellant was to the appellee James M. Newman, and to him 
alone. It was to protect him against loss that the policy was exe- 
cuted. To himor to his assignee was the appellant liable in case of 
loss. The contract was personal. It was not an insurance of the 
property, but of the assured against loss because of its injury or 
destruction: Wood, Ins., § 264; May, Ins., § 72; Fogg vs. Insur- 
ance Co., 10 Cush., 337. But this principle is elementary, and 
need not be supported by the citation of authorities. The princi- 
ples of interpretation applicable to contracts of insurance are the 
same as those which obtain in the case of other contracts: May, 
Ins., § 172. It was even beyond the power of the appellee James 
M. Newman to assign the policy until after he had suffered loss, 
either by the destruction of the property covered by it, or an in- 
jury thereto, without first obtaining the consent of the appellant to 
such assignment: Wood, Ins., §§ 264, 361; May, Ins., § 377. 

There is no averment in either paragraph of the complaint tend- 
ing to show that the appellee Elvira J. Newman ever acquired any 
interest in the policy whereby she might in her own name, or 
jointly with her husband, maintain an action upon it. The aver- 
ments in the complaint show to the contrary. Notwithstanding 
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the provisions in our Code which allow a woman under coverture 
to maintain an action in her own name, when it becomes necessary 
to protect her separate estate, she may, as formerly, prosecute the 
action jointly with her husband; but it never was the rule to re- 
quire, or even to allow, the husband to join his wife in an action 
where he alone held the right of action. Our Code has empha- 
sized the rule which prevailed at common law (although with nu- 
merous exceptions) by requiring that all actions, with a very few 
necessary exceptions, be brought in the name of the real party in 
interest. Section 251, Rev. St.,1881. It has become a well-settled 
rule of law, under our Code, where there is more than one party 
plaintiff, and the complaint upon its faee shows a good cause of ac- 
tion in favor of some, but not in favor of all, of the plaintiffs, that 
it is bad, not because of a misjoinder of parties, but upon the 

‘ground that it fails to state facts sufficient to constitute a cause 
of action: Neal vs. State, 49 Ind., 51; Martin vs. Davis, 82 Ind., 
41; Kelly vs. Adams (October, 1889). If John Smith, or some 
other disinterested person, had been joined with the appellee 
James M. Newman as a party plaintiff, the sufficiency of the com: 
plaint would not have been contended for in the court below, or 
insisted upon in this court; and yet, if the complaint would have 
been bad with John Smith as a party plaintiff, it is equally so with 
Elvira J. Newman as such a party. The cases of Scotton vs. Mann 
(89 Ind., 404) and Wright vs. Jordan (71 Ind., 1), cited by counsel 
for the appellee, are not cases in point. In the last-cited case the 
question as to who were proper parties plaintiff was not before the 
court. The question ruled upon was one of liability,—whether 
the party against whom the action was brought was liable to be 
sued upon the cause of action stated in the complaint. In the 
other case it appeared in the complaint that the wife was the mer- 
itorious party. In the case under consideration, the right of ac- 
tion, if any, was solely in the appellee James M. Newman, and he 
alone should have brought the action. 

This leads us to the last question which we desire to consider: 
Did the court err in overruling the appellant’s motion for judg- 
ment, and in rendering judgment for the appellee James M. New- 
man upon the special verdict returned by the jury? Our coaclu- 
sion is that it did. The facts as found show that the said appellee 
had no insurable interest in the property covered by the policy,—no 
interest, legal or equitable, in the estate. On the 30th day of June, 
1873, one John Newman held the title to the land upon which 
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the property destroyed was located, and, together with his wife, 
executed a conveyance, the granting part of which is in these 
words: “ Convey and warrant to James M. Newman and his heirs, 
of Huntington County, in the state of Indiana, for the sum of 
four hundred dollars, the following real estate [here follows the 
description]; the said James M. Newman to hold said lands in 
trust for his heirs, with no right of conveyance without his heirs 
join in the deed. If the said James M. Newman dies without is- 
sue, then said land falls back to my legal heirs.” The probabil- 
ity is that the “rule in Shelley’s Case” controls the above con- 
veyance, and that James M. Newman thereby became the fee- 
simple owner of the real estate; but itis not necessary that we 
stop to consider that question. Acting upon thatidea, on the 13th 
day of December, 1883, the appellees conveyed the real estate to 
one James M. Hiltebrand, in trust for the appellee Elvira, who, on 
the 17th of the same month, executed a warranty deed to her, and 
upon the theory that she held the legal title this action was com- 
menced and prosecuted. 

It has been held in Maryland, Pennsylvania, and some other of 
the sister states that, where the husband will become a tenant by 
curtesy in case he outlives his wife, he has an insurable interest in 
the estate. This is upon the ground that he has a present right 
of enjoyment; is entitled to the rents and profits during the life- 
time of his wife. The following isa quotation from the case of 
Insurance Co. vs. Deale (18 Md., 26): ‘By the act of 1842, c. 293, 
§ 1, any married woman was enabled to become ‘seised of land by 
direct gift of purchase in her own name, and as of her own prop- 
erty. Under the deed, therefore, to Mrs. Deale, she was vested 
with the estate in fee; not, however, to her sole and separate use. 
In construing the act of 1842, this court has said that in such prop- 
erty the husband retained his marital rights) * * * In this 
case the appellee’s rights were to a life-estate in right of his wife, 
with a right to the pernancy of the product and profits of the land 
during the coverture, and a contingent curtesy right in the event 
of his surviving his wife. * * * The question, then, presented 
for our decision, is whether such an interest in the property is 
sufficient to entitle the appellee to recover upon the contract of in- 
surance sued onin this case. Beyond all question, the appellee 
had an insurable interest.” We take the following from the case 
of Wright vs. Wright (2 Md., 429): “In volume 1, ¢. 1, p. 3, of 
Roper on Husband and Wife, it is said: ‘ By the intermarriage, the 
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husband acquires a freehold interest during the joint lives of him- 
self and wife in all such freehold property of inheritance as she 
was seised of at that time, or may become so during the covert- 
ure.’ This is undoubtedly true, if the author is to be understood 
as meaning that he becomes so entitled in right of the wife so long 
as the coverture lasts; but if he isto be understood as asserting 
that, by virtue of the marriage alone, he acquires a freehold estate 
in his own right for the joint lives of himself and wife, regardless 
of the cessation of the coverture, we do not concur with him, nor 
do the authorities upon which he relies sustain him.” See, also, 
an extract copied in the opinion from Co. Litt.; Harris vs. Insur- 
ance Co., 50 Pa. St., 341; Insurance Co. vs. Drake, 2 B. Mon., 47; 
Insurance Co. vs. Lawrence, 2 Pet., 48; Abbott vs. Insurance Oo., 
30 Me., 414; Montgomery vs. Tate, 12 Ind., 615. In this case it 
was held that the husband became entitled, by the marriage, to an 
estate in the lands of his wife during their joint lives, which was 
as absolute during that period as if acquired in any other mode, 
and that it was subject to sale on execution against him: Butter- 
field vs. Beall, 3 Ind., 203; Railroad Co. vs. Harris, 9 Ind., 184. 
In May on Insurance, the author, after stating that a husband who, 
in case he survives his wife, will become a tenant by curtesy, has 
an insurable interest, and referring to a number of authorities to 
support him, then makes the following statement: “Upon the 
same principles, a tenant in dower may insure.” No authority is 
referred to, nor have we been able to .find one, to support the au- 
thor’s conclusion. The principles are not the same. The wife 
merely has an interest in expectancy, who, in case she survives 
her husband, will be entitled to dower. She has no present right 
of enjoyment, nor is she entitled to the rents and profits: Doe vs. 
Brown, 5 Blackf., 309. In Magee vs. Young (40 Miss., 164), it is 
said: “It is unquestionably true that the concurrence of marriage 
and seisin constitutes the foundation of the right of dower; but 
they do not of themselves vest the title in the wife: Park, Dower, 
7. They give rise to an inchoate right, which does not become 
complete until the death of the husband: 4 Kent, Comm., 50. 
And an inchoate right of dower is a mere possibility, and not an 
estate (1 Hill. Real Prop., 601, § 28), because it is liable at any 
time to be defeated by the death of the wife, the husband surviv- 
ing. From the death of the husband the incipient title which ex- 
isted in the wife during coverture becomes consummated and per- 
fected: Park, Dower, 47; 1 Cruise, Dig. tit. 6,§ 1. And until that 
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time it is not a vested estate, but a mere contingent interest, or a 
chose in action. This right appears to be analogous to that of a 
husband to his wife’s personal property and choses in action not 
reduced to possession by him during the coverture:” McCraney 
vs. McCraney, 5 Iowa, 232; Moore vs. Mayor, 8 N. Y., 110. 

Until there is an actual admeasurement of dower, it is a mere 
potential interest, amounting to nothing more than a mere chose 
in action, and is not subject to seizure and sale by execution at 
law. Before admeasurement of dower, the wife has no interest or 
estate in the lands, and her deed operates, not as a grant, but as 
an estoppel. It will be observed, therefore, that every element 
upon which rests the rule giving to a husband holding an inchoate 
right of curtesy an insurable interest in the property is absent in 
the case of a wife who holds an inchoate right of dower. “This 
right, however, must be definite and fixed. A mere general inter- 
est, not susceptible of enforcement, which does not specifically ap- 
ply, either in terms or by the operation of law, is not insurable, as 
the interest of a creditor under a debt or contract which has not 
been put in judgment, or the interest of an heir before the death of the 
owner [the italics are our own], and other similar interests * * * 
in the particular property. Thus it will be seen that * * * 
two things must concur: A certain definite or specific interest in 
the property, either by contract or operation of law, and such an 
interest that an injury to or destruction of the property would in- 
volve the person in immediate pecuniary loss; and the absence of 
either element deprives the interest of its insurable character:” 1 
Wood, Ins., § 274. In the case of Insurance Co. vs. Montague (38 
Mich., 548), Cooley, J., delivering the opinion, the court says: “It 
is proper to say, in this connection, that under our statute the 
husband has no control whatever over his wife’s property, so that 
the question arises here precisely as it would had the silver been 
owned by a stranger.” 

We have the following statutes, which control the question under 
consideration: Section 5116, Rev. St., 1881, reads thus:— 

No lands of any married woman shall be liable for the debts of her husband; 
but such lands, and the profits therefrom, shall be her separato property, as 


fully ds ifshe were unmarried: provided, that such wife shall have no power to 
incumber or convey such lands except by deed in which her husband shall join. 


Section 5117 reads as follows:— 


A married woman may take, acquire, and hold property, real or personal, 


by conveyance, gift, devise, or descent, or by purchase with her separate 
VoL. XX.—22, 
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means or money; and the same, together with all the rents, issues, income, 
and profits thereof, shall be and remain her own separate property, and under 
her own control, the same as if she were unmarried. And she may, in her 
own name, as if she were unmarried, at any time during coverture, sell, bar- 
ter, exchange, and convey her personal property; and she may, also, in like 
manner, make any contracts with reference to the same; but she shall not 
enter into any executory contract to sell or convey or mortgage her real 
estate, nor shall she convey or mortgage the same unless her husband join in 
such contract, conveyance, or mortgage: provided, however, that she shall 
be bound by an estoppel in pais like any other person. 


These statutes take away from the husband all right to the pos- 
session or control of the wife’s separate estate. He has no present 
right of enjoyment, and no interest, in the rents and profits of his 
wife’s real estate. He has a mere right in expectancy, the same 
as the heir has in his ancestor’s property. If a fire destroys the 
improvements, he meets with nu pecuniary loss any more than if 
the marriage relation did not exist between himself and the owner: 
Montgomery vs. Hickman, 62 Ind., 598; Crater vs. Crater, 118 Ind., 
521, and cases cited. If the assured possessed no insurable inter- 
est, the policy cannot be enforced: Insurance Co. vs. Duke, 75 
Ind., 535; Insurance Co. vs. Johnson, 46 Ind., 318; Insurance Co. vs. 
Rowe, 20 N. E. Rep., 122. The judgment is reversed, with costs, 
and the court below is instructed to sustain the demurrers to the 
different paragraphs of the complaint. 


SUPREME COURT OF PENNSYLVANIA. 


REIGEL 
vs, 


AMERICAN LIFE INS. CO.*/ 


A creditor in order to be relieved of the burden of further paying premiums, 
surrendered a $6,000 policy on the life of a debtor for a paid-up policy of 
$2,500. Unknown to the creditor or the company, the debtor had died 
ten days before. 


Held, That the contract was entered into under a mutual mistake of facts, 
and equity will grant relief by reinstating the creditor in her rights un- 
der the original policy. 


* Decision rendered, February 23, 1891. 
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Wii W. Porter, for Appellant. 

Henry Haztenvrst, for Appellee. 

Wituiams, J. 

The decree now before us was made upon the hearing of a gen- 
eral demurrer to the plaintiff’s bill. The demurrer admitted the 
truth of every fact alleged in the bill, but denied that, taken as 
stated, the facts were sufficient to entitle the plaintiff to relief in a 
court of equity. To determine whether this decree was right, it 
becomes necessary to look into the bill in order to ascertain what 
facts were set forth as the basis of the relief sought These may 
be stated as follows: (1) That Jacob Reigel was in his lifetime a 
creditor of one Leisenring, and that to secure his claim he took 
out a policy of insurance on the life of his debtor, in the company 
against which the bill was filed, for $6,000, paying an annual pre- 
mium therefor of $153.90. (2) That Reigel paid the premiums 
eight or ten years, and died, and that the plaintiff, his widow and 
administratrix, has continued to pay them since down to the death 
of Leisenring. (3) That Leisenring died on the 10th of March, 
1889, although the fact was not known at the time to Mrs: Reigel 
or the insurance company, nor had either known his whereabouts 
for thirteen years. (4) That ten days after Leisenring’s death, 
and while the fact was yet unknown, Mrs. Reigel surrendered the 
policy on his life, and accepted a new policy for $2,500, asa paid-up 
policy, in order to be relieved from the burden of the annual pre- 
mium of $153.90 on the first policy. (5) That in making this ex- 
change “both parties to the transaction were acting in respect 
thereto on the basis that Leisenring was alive.” This averment 
was added by amendment on the argument: (6) That when she 
learned that Leisenring was dead, before the exchange and the sur- 
render of the original policy, she demanded that it be returned to 
her, but that the company refused to return it. 

The case presented on these facts was that of a contract entered 
into under the influence of a mutual mistake, and a claim for relief 
from such contract. The mistake was in relation to the fact of 
Leisenring’s death. Both parties evidently supposed, and acted 
on the supposition, that he was alive, and that the annual pre- 
miums upon his life, which had become burdensome to Mrs. 
Reigel, must be continued indefinitely, until his death should take 
place. As it had become difficult for her to pay these premiums, 
the only way in which she could be relieved from them was to sur- 
render her policy, and accept a paid-up policy for such smaller 
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sum as the premiums already paid would purchase. Rather than 
take the risk of losing the entire amount of the policy by her ina- 
bility to keep up the annual payments, she surrendered her policy 
for $6,000, and accepted in lieu of it a paid-up policy for $2,500. 
This was the contract she made while in ignorance of Leisenring s 
death. At the time she made it she was already relieved from the 
burdensome premiums, and the entire amount of the policy was 
honestly due her from the company. What was the effect of the 
mistake upon her? Simply to take from her the ditference ‘be- 
tween the two policies and give her absolutely nothing for it. 
She surrendered a policy for $6,000, on which the liability of the 
company was already fixed, and received one for $2,500 to secure 
relief from a burden already removed. The company parted with 
nothing. She secured nothing. The whole transaction was a 
mistake, and, if the decree of the court below stands, the result 
will be to take $3,500 from Mrs. Reigel, and give it to the insur- 
ance company. These facts seem to us to present a clear and a 
strong case for equitable relief, so strong, indeed, that a mere state- 
ment of them is the only argument necessary for its support. The 
duty of a chancellor to relieve in cases of mutual mistake is so 
well settled that no citation of authorities can be needed. Among 
the more recent cases, however, in which the subject has been 
discussed and relief granted, are Babcock vs. Day, 104 Pa. St., 4; 
Wilson’s Appeal, 109 Pa. St., 606; Goettel vs. Sage, 117 Pa. St, 
298, 10 Atl. Rep., 889. 
The learned judge who heard this case in the court below, and 
who is thoroughly familiar with the principle to which we have 
referred, seems to have been misled in regard to the facts set up 
in the bill. He treats the arrangement made between Mrs. Reigel 
and the company on the 20th of March as a compromise of a 
claim against the company for the alleged death of Leisenring, 
which Mrs. Reigel was unable to establish, because unable to 
show his death. As the fact of his death, and the consequent lia- 
bility of the company on the policy, were uncertain, it was a case 
for the application of the doctrine that the adjustment of a 
doubtful claim constituted a valid consideration for the surrender 
of the policy, and the acceptance of the new one, and upon this 
theory the decree was entered. But it nowhere appears that Mrs. 
Reigel made any claim on the company, or supposed that she had 
any. She was asking relief from future payments of premium on 
a policy on which ske supposed future payments would have to be 
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made, and to get this relief she was willing to sacrifice more 
than one-half of the sum insured. The company was willing, in 
consideration of this large reduction of its liability, to give her a 
policy for what her payments would purchase, and relieve her in 
future. This is an exchange often made, and adjusted by well- 
settled rules. It was a compromise of nothing. We do not doubt 
the correctness of the rule applied by the learned judge in cases 
to which it is fairly applicable, but this is not one of them. The 
plaintiff distinctly avers that she did not know of the death of 
Leisenring until some ten days after the exchange of policies was 
effected, and that “ both parties to the transaction were acting in 
respect thereto on the basis that Leisenring was alive.” She dis- 
tinctly avers that the object of the arrangement was to secure relief 
for herself from the indefinite payment of premiums that had 
become burdensome to her; that the new policy was accepted for 
that reason, and the old one surrendered, at a time when, had 
she known the fact, she was entitled to demand the entire sum 
upon which she had so long and so steadily paid the burdensome 
premiums. Upon these facts, if the attention of the learned 
judge had not been directed from them, we feel sure that he 
would have reached the conclusion that we have reached, that it 
would be grossly inequitable to hold the plaintiff to a bargain made 
under the influence of a mistake of facts like that before us. 
This mistake the demurrer admits. If there had been any circum- 
stance which the defendant could have set up to show that a con- 
viction of this mistake at this time would be inequitable, it would 
have been shown to the court by answer. If such circumstances 
do exist, they may yet be presented, as this case goes back to en- 
able the defendant to take defense upon the merits. The decree 
is reversed, and the record remitted, with direction that the de- 
fendant, plead to or answer the complaint in the bill. The costs of 
this appeal to be puid by the appellee. 

Paxson, C. J.—I would affirm this judgment upon the opinion of 
the learned judge of the court below. I cannot add anything to 
what he has so well said. Clark and Mitchell, JJ., also dissent. 





SUPREME COURT OF WI:5CONSIN. 


MATHERS 
US. 
UNION MUTUAL ACC. ASS’N.* 


The application for accident insurance, signed by plaintiff thinking it a re- 
ceipt, provided that there should be no liability until acceptance of the 
application by the secretary. The agent who furnished and filled in the 
application and took the premium assured the applicant that the insur- 
ance began at once. 

Held, That under the Wisconsin Rev. St., the agent was a general agent, with 
power to contract for immediate insurance. 


Durry & McCrary, for Appellant. 


Kwyowites & Puexps, and Winkier, Fuanpers, Smira, Borrum & 

Vinas, fur Respondent. 
Orton, J. 

This action was tried by the court without a jury, and the find- 
ings and judgment are against the plaintiff. The facts are briefly 
and substantially as follows: One E. L. Maloney, Esq., had been 
in the insurance business about nineteen years, and had been the 
agent of the defendant association at the city of Fond du Lac, in 
this state, about three years. The plaintiff called upon him at his 
office at about 1 o'clock p. m., on the 12th day of January, 1889, and 
stated to him that he had bought certain sheds which he wished to 
take down, and there was considerable snow and ice on them, and 
he had to take them down right away, and so he thought he 
would take a little insurance. The agent said he would insure 
him at any time. The plaintiff asked him: “Can you insure me 
now? When does the insurance begin? From what time?” The 
agent replied: “ Right now. From thishour. From the time you 
pay your money in. You get a receipt from’ me, and this receipt 
will call for a policy.” The usual premium was five dollars, but the 
agent told the plaintiff that he would let him become a member 


* Decision rendered, Feb. 3, 1891. 
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for two dollars, and the plaintiff then paid the agent the two dol- 
lars, and took a receipt for it. That was a compromise figure,— 
an understanding between the agent and the plaintiff. The money 
was sent to the association at Chicago. The agent held in his 
hand a printed blank application, and he read to the plaintiff all 
the questions, and he answered them, and the agent wrote in the 
answers, and then had the plaintiff sign the paper without further 
reading, and without the plaintiff readingit. The plaintiff thought 
the paper contained a receipt for the mouey, and he signed it. 
At the bottom of the paper there was a printed stipulation in 
which there was the following agreement :— 

And I agree that the association shall not be liable for any bodily injury 
or death happening prior to the receipt and acceptance of this application 
and the member’s fee by the secretary and general manager in Chicago. 

The plaintiff did not know that there was any such agreement in 
the paper. This application bore date the 12th day of January, 
1889. The plaintiff then went to work upon sheds twelve feet 
high, and fell therefrom and was injured, about five o’clock in the 
afternoon on the same day. The next day he notified the agent 
of his accident, and the agent notified the company, and furnished 
the plaintiff with a blank claim for damages, which the plaintiff 
spoiled, and the agent furnished him with another, and filled it out 
for him as it should be, on his answering the proper questions, and 
forwarded it to the company, and the plaintiff paid him for his 
work in doing so. The above facts are established by the uncon- 
tradicted testimony. The application and fee of two dollars were 
received by the company at Chicago on the 14th day of January 
next ensuing, and in about two weeks thereafter the plaintiff re- 
ceived a regular policy of the company, bearing the last-mentioned 
date, and on the 22d day of March thereafter he received a writ- 
ten notice from the secretary of the company that his claim had 
been rejected because his application was not received and the pol- 
icy issued until January 14th. The proofs of the injury or the 
premium have never been returned to the plaintiff. The prayer 
of the complaint was amended by asking that the date of the pol- 
icy be reformed to correspond with that of the verbal contract for 
insurance. 

The mingled findings of fact and conclusions of law are, substan- 
tially, that the plaintiff made an application on the 12th day of 
January, which showed that he would not become a member until 
his application and fee were received by the secretary and general 
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manager in Chicago, and that they were not so received until the 
14th day of January, 1889, and that the plaintiff was injured on 
the 12th day of January, 1889, and that his membership in the 
company did not commence until the 14th day of January, and 
that when he was injured he was not a member of the company. 
The above uncontradicted testimony and the facts established 
thereby, in the light of a great many decisions of this court, would 
seem to constitute a binding contract of the association for a 
present insurance. The general and almost unlimited powers of 
all insurance agents doing business in this state are sufficiently 
expressed in the statute: Section 1977, Rev. St. 


Whoever solicits insurance on behalf of any insurance corporation, or 
transmits an application for insurance or a policy of insurance to or from any 
such corporation, or who makes any contract of insurance, or collects or re- 
ceives any premium for insurance, or in any manner aids or assists in doing 
either, or in transacting any business for any insurance corporation, or ad- 
vertises to do any such thing, shall be held an agent of such corporation to 
all intents and purposes, and the word ‘‘agent,”’ whenever used in this chap- 
ter, shall be construed to include all such persons. 

The meaning of this language could not be made clearer by con- 
struction or comment. All insurance companies understand that 
all of their agents doing business in this state are general agents, 
however restricted their powers may be by the rules of the com- 
panies, or by the stipulations or conditions of their policies, or of 
the applications for insurance. The only act of the agent here 
that the company disclaims and repudiates is contracting for a 
present insurance. This does not invclve so extensive a power as 
has been often decided by this court to be possessed by all insur- 
ance agents in this state. In the last case decided by this court 
of Zell vs. Insurance Co. (75 Wis., 521), it is held that where such 
an agent received the premium for a new policy, and told the ap- 
plicant that he was insured for another year from the termination 
of his first policy, and the company or the agent retained the pre- 
mium until after a loss had occurred, the company was bound by 
the contract. There was a stipulation in the former policy that 
the company should not be liable for contracts made by agents 
before they have been approved and certified to in writing by the 
secretary, but this did not prevent the agent making the contract 
and binding the company. This case is closely in point as to the 

time fixed by the agent when the insurance should commence. In 
the present case the plaintiff did not know of the stipulation in 
the application, that the company should not be liable until the 
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receipt of the application and fee by the secretary or general man- 
ager. In the following cases the general powers of insurance 
agents to do almost anything that the company could do by virtue 
of the above statute are defined in application to various acts, con- 
tracts, and waivers of conditions made by them: Schomer vs. In- 
surance Co., 50 Wis., 575, 582, 583; Knox vs. Insurance Co., 50 
Wis., 671; Alkan vs. Insurarce Co., 53 Wis., 136; Body vs. Insur- 
ance Co., 65 Wis., 157; Hankins vs. Insurance Co., 70 Wis., 1; 
Renier vs. Insurance Co., 74 Wis., 89. The company was informed 
of the injury of the plaintiff before issuing the formal policy dated 
the 14th instead of the 12th day of January, and knew that the 
application was made and the premium paid on the 12th, and it 
was at least thoughtful and prudent to fix the date of the policy 
after that of the injury. It seems to be the general custom or 
usage of insurance companies to date the policy the day the appli- 
cation is made and the premium paid, and it is certainly a very 
proper one. If the company may fix the date of the policy two 
days after the application is made, so as to avoid an intervening 
accident, it can do so ten days after, if the agent delays sending in 
the application. The applicant has paid his money, and supposes, 
and has the right to suppose, that he is insured. The case of El- 
lis vs. Insurance Co. (50 N. Y., 402), is very much in point. In 
the opinion of Judge Grover it is said: “The usage of making 
agreements for insurance and paying the premiums providing for 
the issuing of policies thereafter, to be dated at and in force from 
the time of making the agreement, is so general that judicial no- 
tice must be taken of it:” Post vs. Insurance Co., 43 Barb., 361; 
Sanborn vs. Insurance Co., 16 Gray, 448; Jones vs. Insurance Co., 
16 U. C. Q. B., 477; Bliss, Life Ins., § 160,—are to the same effect. 
In Jones vs. Insurance Co., supra, it is held that the statute of 
limitations begins to run from the date of the oral agreement to 
insure. These authorities are based upon the fact that the agent 
has all the powers of a general agent to bind the company. The 
above statute makes all agents soliciting insurance, receiving pre- 
miums, or transmitting applications, general agents to the fullest 
extent, so that the above authorities are in point. But this very 
question was decided by this court in the late case of Campbell vs. 
Insurance Co. (73 Wis., 100.) The oral agreement of the agent 
was for six months’ insurance, and no premium was paid. It was 
held to cover any loss occurring within the six months. The 
questions here have been so often decided by the court that it is 





346 Report of Decisions. [ April, 


not worth while to cite authorities elsewhere. Many of them are 
cited in appellant’s brief. The court omits to find the most im- 
portant fact in the case, and that is the agreement itself. That the 
oral agreement was made as above stated is undisputed. The tes- 
timony of the plaintiff was corroborated by the circumstances, 
and the agent himself does not dispute it in any material point. 
The court erred in all of its conclusions of law. The judgment 
of the county court is reversed, and the cause remanded, with di- 
rection to render judgment in favor of the plaintiff for the loss 
proved. 


COURT OF APPEALS OF KENTUCKY. 


WRIGHT'S ADMW’R 


Us. 
NORTHWESTERN MUT. LIFE INS. CO.* 


The agent was told in answer to a question in the application that the appli- 
cant was employed by a railroad company, working in its yards. Theagent 
directed the answer to be written ‘laborer,’ saying it would cover all. 


Held, That the company was estopped from alleging misrepresentation as to 
employment. 


Held, That the burden of proof is on the company to prove forfeiture. 


W. P. D. Buss, for Appellant. 
Baryert, Mitter & Barnett, and Forman & Cason, for Appellee. 


Lewis, J. 

For the recited consideration of a written application and state- 
ments therein, referred to and made part of the contract, payment 
of $188.09 made, and the same sum agreed to be paid annually for 
fifteen years, appellee issued, April 18, 1882, a policy, by -which it 
was agreed to insure the life of William Wright in the sum of $3,- 
000. It appears that Rebecca Wright, his mother, was originally 
intended to be named as beneficiary of the policy, though issued 
to him; and to her, in Cynthiana, where she resided, Gillman & 





* Decision rendered, February 5, 1891. 
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Rankin, soliciting agents, presented the blank form of application, 
and propounded all the questions, and by her were all the answers 
given, though written out by them. After she had signed the ap- 
plication, it was taken to Lexington by one of the agents, and for 
the first time presented to, and, without further interrogation, 
signed by, him. But upon receiving the application thus made out 
at its principal office in Milwaukee, Wis., sent through and coun- 
tersigned by Robinson & Owens, general agents at Louisville, ap- 
pellee declined to insure for benefit of Rebecca Wright during 
life of her husband; and thereupon the application was altered by 
erasing her name, and the policy issued for the benefit as well as 
in the name of William Wright, though it was delivered to and the 
first premium was paid by her. He having died in November, 
1882, from injuries received while employed in the yard of a rail- 
road company at Lexington, appellant, administrator of his estate, 
brought this action to recover amount of the policy; but judgment 
is resisted upon the grounds that the assured violated a clause of 
the policy, forbidding his engaging in switching, coupling, or un- 
coupling railway cars, and of misrepresentation made in respect 
to his occupation, which was stated in the application to have been 
that of a laborer. Upon trial of the action there wes evidence 
showing that when Gillman & Rankin read to Rebecca Wright the 
question of William Wright’s occupation she stated to them he 
was an employe ofa railroad company at Lexington, and working 
in its yards; but nevertheless one of the agents directed the other 
to write as her answer the word “laborer,” saying it would cover 
all, and it was accordingly so written, and now appears in the ap- 
plication. That evidence was, however, contradicted by witness 
for appellee; and thus the main issue of fact was made and sub- 
mitted to the jury by the following and ony instruction given: 
“The jury should find for the defendant, unless the jury find from 
the evidence that the defendant company, at the time of the de- 
livery of the policy, or find that the defendant company’s general 
agents, Robinson & Owens, or either of them, at the time of the 
delivery of the policy in the proof described, knew or had informa- 
tion that the decedent, Wright, was engaged in switching or coup- 
ling or uncoupling cars in the railroad yards, in which case the 
jury should find for the plaintiff in the sum of $3,000.” The pur- 
pose of requiring answers to the numerous and comprehensive 
questions contained in an application for a pulicy of life insurance 
is to enable the company to avoid taking risks it would not do with 
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full knowledge of the actual situation and condition of the appli- 
cant; and, in order to prevent possible injury to the company by 
false answers to the questions, the application is made part of the 
contract, and right reserved to refuse payment of the policy in case 
any material statements made by the assured turn out to be false. 
But one party to a contract, however explicit its stipulations and 
conditions, cannot, after receiving full benetit of all he was entitled 
to from compliance in good faith by the other, avoid performance 
of his part upon the ground of misrepresentation, when he was not 
in fact deceived, nor any attempt made to deceive him. Although 
the questions were not put to nor answered by William Wright, 
but by his mother, acting for him, yet, if the agents were informed 
by her of his actual occupation, the company is as much bound 
thereby, if at all, as if he had given the information. And, while 
it is doubtless true that the company would not have issued the 
policy if the answer of Rebecca Wright in respect to his occupation 
had appeared in the application, as some of the witnesses testified 
on the trial she made it, it is equally manifest the policy would 
not have beén accepted, nor any premiums paid, if either Rebecca 
Wright, who paid, or William Wright, for whom it was paid, had 
believed a forfeiture would or could be legally claimed upon the 
grounds now relied on as defense to the action. As, then, if what 
is stated in avoidance of the forfeiture be true, a condition exists 
which neither the insured, nor, as must be assumed, the insurer, 
anticipated, or intentionally caused, one or the other party must 
suffer on account of the misconduct of Gillman & Rankin. 
Whether it shall be the personal representative of the insured or 
the insurer depends upon the extent to which the latter can be 
fairly and legally made to answer for the acts of its soliciting 
agents; there being no question of the correctness of the principle 
contained in the instruction of the lower court when applied to 
either the company or its general agents. In Insurance Co. vs. 
Daviess (87 Ky., 541; 9 S. W. Rep., 812), it was held that the 
doctrine of estoppel applied whenever the agent of a life insurance 
company, having knowledge of the facts, so explains the meaning 
and effect of an answer as to cause the applicant, acting in good 
faith, to believe it sufficient, and accordingly make it as appears in 
the application, or, as was the case in this instance, to adopt it as 
indicated by the agent himself. The modern, and, we think, the 
correct, doctrine is to regard the description of the risk, though 
nominally proceeding from the insured, as the act of the company, 
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when its agents, by a false or erroneous statement of what the ap- 
plication should contain, or taking the preparation of it into their 
own hands, procure his signature by an assurance that it is prop- 
erly drawn, and will meet the requirements of the policy: Rowley 
vs. Insurance Co., 36 N. Y., 550; May, Ins., 165; Insurance Co. vs. 
Haas, 87 Ky., 533. The rule by which to determine the responsi- 
bility of an insurance company for acts of its agents, as laid down 
in Insurance Co. vs. Wilkinson (13 Wall. 222), upon authority of 
cases cited and approved by this court in Insurance Co. vs. Spiers, 
(8S. W. Rep., 457), and other cases isasfollows: ‘The powers of 
the agent are prima facie co-extensive with the business intrusted to 
his care, and will not be narrowed by limitations not communi- 
cated to the person with whom he deals. An insurance company 
establishing a local agency must be held responsible to the parties 
with whom they transact business for the acts and declarations of 
the agent within the scope of his employment, as if they proceeded 
from the principal.” It seems to us, considering the amount of 
business intrusted to and done by soliciting agents of insurance 
companies, the circumstances under which and persons with whom 
it is generally done, and the opportunities they have, and temp- 
tation put in their way by the companies to overreach those 
desiring, or, rather, those whom they persuade to insure, the rule 
mentioned would be nearly inoperative, if not made to apply to 
them as well as general agents ; for a large, if not the largest, por- 
tion of the business and consequent profits of life insurance com- 
panies is obtained by them. They are empowered to solicit and 
receive applications, which every company well knows cannot in 
many, if not most, cases be made out intelligently by applicants 
without their advice and instruction; and, moreover, as pay for their 
services ismade to depend upon commissions on premiums collected, 
they have a direct interest in making each application conform to 
requirements of the company, which may be, and is often, done by 
explanations and assurances that are deceptive, yet relied on by 
the insured. We think not to make an insurance company respon- 
sible for acts and declarations of its soliciting agents in the matter 
of preparing applications would not only give it undue advantage 
of ill-informed and unsuspecting persons, but be an invitation to 
both the company and its agent to take it ; and consequently the 
instruction in this case should have been made applicable to solicit- 
ing as well as general agents. As by the issue of facts presented 
in this instruction the verdict of the jury was made to depend upon 
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the sufficiency of the plea in avoidance of forfeiture of the policy, 
the onus was upon the plaintiff in the action, and it was error to 
deny to him the right to conclude the argument ; wherefore the 
judgment is reversed, and cause remanded for a new trial consist- 
ent with this opinion. 


SUPREME COURT OF KANSAS. 


PIERCE. 


vs. 
HOME INS. CO., or New — 


An applicant for an insurance and an insurance company entered into an 
agreement for the insurance against fire and lightning of several articles of 
property. ‘The application for the insurance was drawn up by an agent of 
the company, and signed by the applicant ; but, through a mutual mistake of 
the parties, some of the articles to be insured were omitted. The applicant 
gave two promissory notes to pay for the insurance ; but, through a like mis- 
take, the amounts of the notes were made sufficient only to pay for the insur- 
ance on the articles actually included in the application, and not sufficient to 
pay for the insurance of all the articles. Afterwards an insurance policy was 
issued in exact accordance with the terms of the application, and several 
weeks thereafter it was tendered to the applicant, who refused to receive the 
same, upon the ground that the aforesaid omitted articles were omitted from 
the policy. The agent offered to issue a new and separate policy for those 
omitted articles, or to insert them in the policy already issued ; but the appli- 
cant refused, and the agent retained the policy. The applicant, however, 
never demanded or asked for a return of his notes, or for a rescission of the 
contract. Afterwards the notes became due, and the insurance company sued 
the applicant thereon. Held, that the action may be maintained. 


C. M. Antuony, for Plaintiff in Error. 
F. B. Dawes, for Defendant in Error. 
VALENTINE, J. 

This was an action brought in the District Court of Clay County 
by the Home Insurance Company of New York against D.C. Pierce, 
on two promissory notes, each for $49. The case was tried before 
the court without a jury, and the court found in favor of the plaint- 
iff, and against the defendant, and rendered judgment accordingly; 
and the defendant, as plaintiff in error, brings the case to this 


* Decision rendered, March 7, 1891. 
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court for review. The facts of the case appear to be substantially 
as follows: On July 1, 1886, the defendant, Pierce, agreed with an 
agent of the insurance company that various articles of personal 
property and real estate should be insured against loss by reason 
of cyclones, winds, and tornadoes, and that the same property, and 
also a wirdmill, pump, grinder, and fixtures thereto, should be 
insured against loss by means of fire and lightning. They also 
agreed upon a rate as to the cost of the insurance, and that such 
cost should be included in two promissory notes. They attempted 
to draw up the papers in accordance with this agreement, but in 
some particulars they failed, as hereafter stated. Two applications 
for the insurance were drawn up by the agent of the company for 
the defendant tosign. One was for the said insurance against loss 
by reason of cyclones, winds, and tornadoes, and the other was for 
the insurance against loss by reason of fire and lightning. The 
first one was drawn strictly in accordance with the agreement ; 
but the other, through a mutual mistake of the parties, did not 
include the aforesaid windmill, pump, grinder, and fixtures. It was 
perfectly right in all other respects. This windmill, pump, grinder 
and fixtures were valued at $200. The notes sued on were given 
for the insurance of the aforesaid property. They were intended 
to be given for the insurance of all the property, but in fact they 
were given for an amount which the value of the property actually 
included in the foregoing applications would require, and not for 
what the whole of the property would require. They were there- 
fore given for too small an amount. They were in fact given as 
though this omitted property had not been intended to be insured 
at all. This mistake arose from the former mistake of the parties 
in not including the windmill, pump, grinder, and fixtures in the 
application for the insurance against fire and lightning. Both 
the applications were properly signed by the defendant, and be- 
came, in form, his applications for insurance ; and they were then 
sent to the insurance company, which issued to him insurance 
policies thereon, precisely in accordance with the terms of the 
applications. These policies were then sent by the insurance com- 
pany to their agent at Clay Center. Afterwards such agent ten- 
dered these policies to the defendant, but he refused to accept them 
upon the ground of the aforesaid omission of the windmill, pump, 
grinder, and fixtures from the fire and lightning insurance policy. 
The agent told him that another and a separate policy for this 
omitted property could be issued, or that the property could be 
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inserted in the policy already issued; but the defendant stil] 
refused to accept either of the policies, or to adjust the difficulty 
in any other manner ; and the agent retained the policies. This 
refusal on the part uf the defendant to accept the policies or to 
adjust the difficulties was several weeks after the applications and 
notes were signed and executed by the defendant. Afterwards 
the notes became due, and the insurance company commenced this 
present action thereon, with the result aforesaid. It is also 
admitted as facts in the case that the defendant never demanded 
or asked for a return of his notes, or for a rescission of the contract. 
Of course the parties might, when they discovered the irregularities 
in the aforesaid application for insurance, and in the insurance 
policy, and in the promissory notes, have waived such irregularities, 
and by such waiver have made all the instruments as executed 
valid and binding. Or they might have rectified the mistakes made 
in the instruments either by making new ones or correcting the 
old ones. The insurance company was willing to waive all irregu- 
larities or to correct the former mistakes by issuing a new policy, 
or by correcting the old one; but the defendant objected, and 
nothing was done. Probably, also, either party hada right to have 
the notes, application, and policy reformed in equity so as to make 
them correspond precisely with the original agreement. Certainly 
the defendanthad sucharight. In Amer. & Eng. Enc. Law, 346, the 
following language is used: ‘A policy which does not conform 
to the agreement of the parties, whether by fraud or mistake, may 
be reformed in equity, and damages for a loss decreed in the same 
case. But such non-conformance must be conclusively proved, and 
the mistake must be either mutual, or made by one by reason of 
the fraud of the other.”” In Wood on Fire Insurance (section 479) 
the following language is used: ‘‘ Where the terms of the con- 
tract are plain and distinct, and the actual intention of the insurer 
and insured is not doubtful, a policy. issued either by fraud or mis- 
take, that does not comply with the terms of the order therefor, or 
embody the real intention of the parties thereto, may be reformed 
in equity, or in those states where the court is permitted to exer- 
cise the functions of a court of law and equity, instanter, upon 
trial.” In the present case the defendant had the benefit of the 
insurance of all his property which he desired to have insured, in- 
cluding the omitted property, for several weeks before the mistake 
was discovered; and therefore could have recovered for any loss 
from fire or lightning which might have occurred during those sev- 
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eral weeks. And as he never asked to have the contract rescinded, 
and as it never was in fact rescinded, he really continued to have the 
benefit of such insurance, and could have recovered for any such 
loss which might have occurred at any time either before or after 
the discovery of the mistake. Before any loss occurred he could, 
by a suit in equity, have had the policy reformed so as to make it 
include the omitted property ; and after loss, if any had occurred, 
he could, according to the authorities above cited, have had the 
policy reformed, if it needed any reformation, and have recovered 
for his loss in the same action. If these views are correct, and we 
think they are, then it follows that the notes were not given with- 
out consideration, that no failure of requirements of the statute 
have been complied with so far as possible, and it must be made 
and filed before a judgment of divorce can be granted. This ques- 
tion was directly determined in the recent case of Larimer vs. 
Knoyle (43 Kan., 338; 23 Pac. Rep., 487), and the conclusion there 
reached sustains the decision of the district court in this case. 
Following the ruling in that case, we will affirm the judgment in 
this. All the justices concurring. 


—~+>——__—_ 


SUPREME COURT OF ALABAMA. 


WALDMAN.* 
Us. 
NORTH BRITISH & MERCANTILE INS. CO. 


A mere clerk employed by the agent to fill out and issue policies is not 
authorized to waive a policy provision requiring consent to other insur- 
ance to be endorsed. 


Warrs & Son, for Appellant. 
Tompkins & Troy, fur Appellee. 
McCtez tay, J. 
This action is upon a policy of fire insurance. The following is — 
‘one of its stipulations :— : 


* * * Or if the assured shall have, or shall hereafter make, any other 
contract of insurance, whether valid or not, on the property hereby insured, 
ce ee ee Tee ee ae ee ee Te 


* Decision rendered, December 19, 1890. 
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or any other part thereof, without the consent of the company written hereon, 
* * * then and in every such case, this policy shall become void. 

The assured subsequently did make such other contract of 
insurance. No consent thereto was ever written on the policy. In 
point of fact, no notice thereof was brought home to the insurer 
or E. B. Joseph, its local agent, until after the loss for which recoy- 
ery is now sought. None of these facts are controverted. One 
Gay was a clerk of the Capital City Insurance Company. Said 
Joseph was a president of that company. He conducted the bus- 
iness of defendant company in the office of the company of which 
he was president. Gay acted, in some sort, in the capacity of clerk 
to him in respect to the business of the agency. It is claimed by 
the plaintiff that Gay had notice of the additional insurance, and 
waived the forfeiture operated thereby ; but the evidence on the 
point isin direct conflict. Conceding, however, that he did, the 
question is whether notice to him was notice to the company, and 
whether a waiver by him would bind the company. This depends, 
of course, upon the facts as to his relations with the company, and 
with Joseph, its agent. Confessedly he was not the agent of the 
company. It had not employed him. It had not authorized him 
to act for it. It did not know him, or that he had ever assumed, 
or been employed by Joseph to act for it. He was, however, in 
some manner, as we have seen, the clerk of Joseph in this business 
In that capacity he was to do mere clerical work. ‘He was to do 
what I told him to do,” Joseph swears. He had authority from 
Joseph to fill out insurance policies and he sometimes issued 
policies, signing Joseph’s name thereto with a stamp. He also had 
authority from Joseph, it seems, to raise the rate of insurance in 
policies, and to indorse the fact upon them. He did sv, it appears, 
in this instance. But the defendant company never knew about 
any of these things. Joseph swears, further, that he had never au- 
thorized Gay to waive any of the conditions embodied in the policies 
of the defendant corporation. These are all the facts found in the 
record as to the capacity in which Gay acted, and his authority in 
the premises. There was no controversy as to any ofthem. Upon 
this showing, our opinion is that Gay was in no sense the agent of 
the defendant, nor authorized to bind it in any degree, nor was it 
affected by the alleged notice to him of the additional insurance. 
The principle of law involved we find nowhere better stated than 
in Mechem on Agency, at section 197, as follows: “If an agent 
employs a subagent for his principal, and by his authority, expressed 
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or implied, then the subagent is the agent of the principal. * * * 
But if the agent, having undertaken to transact the business of 
his principal, employs a subagent on his own account to assist him 
in what he has undertaken to do. he does so at his own risk, and 
there is no privity between such subagent and the principal. The 
subagent, therefore, is the agent of the agent only, and is respon- 
sible to him for his conduct, while the agent is responsible to the 
principal for the manner in which the business has been done, 
whether by himself, or by his servant or his agent ;” and atsection 
728, where it is said : “ The question whether notice to a subagent 
is notice to the principal depends upon considerations already 
stated [referring to section 197, quoted above]. If the subagent 
be one whom the agent was expressly or impliedly authorized to 
appoint, he is to be deemed to be the agent of the principal ; and 
notice to such subagent would be notice to the principal, as in the 
case of other agents. But if the subagent be the agent of the agent 
merely then there is no privity between him and the principal, and 
his knowledge cannot be imputed to the principal.” If it be conceded 
that Joseph, so far as in him lay, authorized and empowered Gay 
to waive the forfeiture operated by the additional insurance 
(though the evidence is without conflict to the contrary), and 
Gay attempted by affirmative act or expressed consent (instead of 
the mere indorsement which he made on the policy raising the rate, 
after his alleged notice of additional insurance) to waive the for- 
feiture, yet his act or consent to that end would be entirely nuga- 
tory, so far as the right of the company tv insist on the forfeiture 
is concerned. Joseph’s agency must be considered in the light of 
a persoual trust, at least in respect to all matters embraced in it 
which involved the exercise of judgment and discretion, and espec- 
ially with respect to so important a matter as the waiver of forfeit- 
ures stipulated for in the contract,—a trust which he could not 
delegate to another of whose capacity and integrity the principal 
may not have been advised, or which, had it been advised, would 
not have induced his employment: 1 Wait, Act. & Def., 215; 

Johnson vs. Cunningham, 1 Ala., 258 ; Insurance Co. vs. Huth, 49 
Ala., 538 ; Titus vs. Railroad Co., 46 N. J. Law, 393 ;1 Amer. & Eng. 

Ene. Law, 368. But in point of uncontroverted fact, as we have 
seen, Gay hid no authority, even from Joseph, to waive the for- 
feiture now relied on by the defendant. At the most he was 
Jos2ph’s agent to do certain things, clerical in their nature, or, at 
least, not including the act here involved: Joseph not only could 
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not have authorized him to act in this matter, or put him forward 
as the representative of the company for the purposes of notice or 
otherwise in respect to the waiver now claimed, but he did not 
assume or undertake to do so. The case, in any aspect, is within 
the decision of the New Hampshire court, that “a person employed 
by an authorized agent of an insurance company to solicit appli- 
cations for insurance, receive premiums, and deliver policies has no 
authority, by reason of such employment, to consent to additional 
insurance in other compunies, and notice to him of such additional 
insurance is not notice to the company:” Heath vs. Insurance Co., 
58 N. H., 414 ; also Tate vs. Insurance Co., 13 Gray, 79 ; Insurance 
Co. vs. Young, 86 Ala, 424. There are, it is true, cases in which the 
agent of the agent will become the agent of the original principal 
by implication of law, resulting from the subagent’s having acted 
for so long for the principal, and so held himself out, or been held out 
by the agent, as having authority to represent the principal, as that 
knowledge of his acts will be imputed to the company, it will be 
held to a ratification of them, and estopped to deny responsibility 
therefor. Such was the case of Bodine vs. Insurance Co., 51 N. Y., 
117. But the evidence here falls very far short of the facts upon 
which the implication of agency was based in that or any other 
case of which we are advised. There is absolutely nothing in the 
facts of this case to raise an imputation that the defendant corpor- 
ation knew of Gay’s alleged acts in representation of it, or ratified 
them or did or omitted to do anything in respect to them, which 
will now operate an estoppel to deny responsibility forthem. Our 
conclusion is therefore that, on the undisputed facts in the case, the 
policy was forfeited by the additional insurance ; that the company 
not only did not consent thereto, as provided for in the instrument, 
but had no notice thereof until after the loss ; and hence could not 
have waived, and did not in point of fact waive, the forfeiture. On 
the case as thus presented, the defendant was entitled to the gen- 
eral affirmative charge in the court below ; and the judgment will 
not be disturbed for errors of law committed on the trial, since in 
no event could the plaintiff have been entitled to recover: 3 Brick. 
Dig., p. 405., § 22 ; Foster vs. Johnson, 70 Ala., 249; Harrison vs. Par- 
mer, 76 Ala., 157 ; Baker vs. Barclift, id., 414 ; Oil Co. vs. Perry, 85 
Ala., 158 ; Alabama S. R. Nav. Co. vs. Georgia Pac. Ry. Co., 87 Ala., 
154 ; Stevens vs. Regenstein, 89 Ala., 561; Seymour vs. Farquhar 
(Ala.). The judgment of the circuit court is affirmed. 
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SUPREME COURT OF PENNSYLVANIA. 


DAVIS SHOE CO. 
US. 
KITTANNING INS. CO.* 


When prompt proofs of loss are retained for two months without objection, 
the question of waiver of alleged defects is for the jury. 


H. L. Gotpen and W. D. Parton, for Appellant. 
J. H. Parnrer and Ross Reynorps, Jr., for Appellee. 


Paxson, ©. J. 
The first assignment raises the only important question in this 


record. The plaintiff’s second point requested the court to in- 
struct the jury that “if the jury believe that the plaintiff company 
mailed final proofs of loss to the defendant company on February 
25, 1888, and the defendant company received said proofs on Feb- 
ruary 28, 1888, and made no objection to the same before April 24, 
1888, it is for them [the jury] to say whether such facts were 
sufficient evidence of waiver by the defendant company of any 
informality or deficiency in the proofs of loss.” The learned judge 
below affirmed this point, and, if he was right in this, the pivotal 
point of the cause, all that follows is of little moment. There is 
not even an allegation that the policy of insurance was not taken 
out in the usual way, the premium fully paid, and the loss an 
honest one. The latter circumstance is not, perhaps, material, 
so far as it concerns the law of the case. It may affect the moral 
aspect of the defense. When an insurance company is defending. 
against fraud it might well be justified in resorting to even tech- 
nicalities to defeat such claims. But when it has issued its policy, 
and received the premium, it has entered into a contract of indem- 
nity, and common honesty requires that it should keep such con- 
tract in good faith, and an attempt to defeat it by shifts, evasions, 


* Decision rendered, November 3, 1890. 
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and bald technicalities can only be regarded with a feeling bor- 
dering closely upon contempt. 

The plaintiff company was doing business in the state of Vir- 
ginia. The property insured was located at Richmond. The de- 
fendant company is a Pennsylvania corporation having its princi- 
pal office at Kittanning, Pa., with agents in different localities, 
whose business it is to solicit insurance. Much of its business ap- 
pears to come from distant points where it is least known. The 
policy in this case was for $1,000, and during the life thereof, viz., 
on the morning of the 31st of January, 1888, a fire occurred, by 
which the property insured was injured and destroyed in whole or 
in part. On the same day, the assured notified the company of the 
fire by letter, stating that the loss would probably be total. 
There being a large amount of insurance on the same property in 
other companies, the assured, on the 11th day of February, notified 
the insurance company of the meeting of adjusters to adjust the 
loss and. claims. Proofs of loss were made out and sent to the 
company on the 25th of February, within the time prescribed by 
the policy. The proofs were very full, and stated, inter alia, that 
“any other information that may be required will be furnished 
upon call.” No notice of these communications was taken by the 
insurance company until April 24th, when the proofs of loss were 
returned to the assured, with a letter stating generally that they 
are “unsatisfactory and incomplete, in that it does not set forth as 
required by section 10 of the printed conditions of said policy.” 
Then follows a copy of the section with the requisites of proofs of 
loss underscored. There is not a single defect in the proofs 
pointed out, not a single subject named as to which the company 
desires other or fuller information, but the entire proofs were re- 
jected with what amounts to a declaration that not one requisite 
had been complied with. In point o* fact there does not appear 
to have been anything omitted unless it be the certificate of the 
officer in charge of the fire department, which certificate, under the 
ruling in Insurance Co. vs. Block (109 Pa. St., 535), the company 
had no right to demand. It was there held that a clause in a pol- 
icy requiring such a certificate was void, this court saying through 
Mr. Justice Gordon: “The company had no right to require a pub- 
lic officer to act in the adjustment of its risks, and the neglect of 
the assured to even ask a certificate from that officer would have 
been no default.” It was further said in that case, and it is whole- 
some law, and directly applicabl2 to the case in hand: “Besides 
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this, it was the duty of the company, on the receipt of the proofs, 
to return them if they were objectionable, and point out the par-- 
ticular defects. This it refused to do, but replied generally that 
they did not correspond with the printed instructions and refused 
to receive them. This was not sufficient. Insurance companies 
cannot expect thus to escape from the payment of an honest claim 
through technicalities which do them no harm, and which they 
themselves can easily cure.” See, also, Bonnert vs. Insurance Co. 
(129 Pa. St., 558), where, in obedience to a call from the company, 
the assured sent his books for their examination. The books 
were kept and not returned until after the limitation had expired. 
We said: “It was the duty of the company to examine the books 
and papers promptly, and notify the plaintiffs of the result.” Here 
the proofs of loss were kept for over fifty days, and then returned 
without a specitic objection. A few days would be sufficient to en- 
able any company to examine the proofs in a given case, and ascer- 
tain if they were satisfactory. If not so, good faith requires that 
they should be promply returned, and the specific omission 
pointed out or the additional information wanted designated. 
The great mass of persons who insure their property are in the 
main ignorant of insurance law, and their business is often solic- 
ited by the agents of the companies. They are not accustomed to 
making out such papers as proofs of loss, and, when they are de- 
fective, the assured should be dealt with fairly, and no advantage 
taken of his ignorance. Here the proofs of loss having been kept 
for a long time, and then returned, without specific objection, we 
think, under all our cases, the company waived its right to call for 
further proofs. The learned judge below submitted the question’ 
of waiver fairly to the jury, and they have found it in favor of the 
plaintiff. We are of opinion that their finding was justified by the 
facts in the case. It follows that the suit was not prematurely 
brought. We find nothing in the minor questions of the case 
which requires discussion. There is no substantial error. Judg- 
ment affirmed. 





COURT OF APPEALS OF NEW YORK. 


BISHOP 
Us, 


GRAND LODGE OF THE EMPIRE ORDER.OF 
MUTUAL AID or New York.* 


The charter of a benevolent society provided that each member should be 
entitled to a certificate setting forth the amount of benefit and to whom 
payable. 

Held, that failure to take out such certificate would not defeat recovery where 


the prescibed object of the fund was to be paid to the families, heirs, or 
legal representatives of the members. 


Held, that the fund would go to those entitled to it, being here the family or 
the member. 


Horgins & Wurst, for Appellant. 
Baker & Scuwartz, for Respondent. 


Pecxuam, J. ( after stating the facts of the case.) 

We are unable to agree with the learned court below in its con- 
struction of the contract in question. By the act of incorporation 
the object of the defendant was to aid and support members and 
their families in case of want, sickness, or death ; and the act further 
provided that the corporation might create a beneficiary fund for 
the relief of members and their families, subject to such conditions 
and regulations as might be adopted by the defendant. This fund 
was to be set apart to be paid over to the families, heirs, or legal 
representatives of deceased or disabled members, or to such per- 
son or persons as the deceased might while living have directed. 
Following out such general purpose, the seventh section of the con- 
stitution of the defendant, in order to promote benevolence and 
charity, provided for the establishment of this beneficiary fund, 
from which, on satisfactory evidence of the death of a member of 
the order who had complied with all its legal requirements, a sum 
ce oc an aah igiinics sii eaiaesiaeeeaee 
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not exceeding $2,000 was to be paid to his family, or as he might 
direct. 

Stopping here, itis plain that the parties who were to receive 
this $2,000 were, by the very terms of the act of incorporation 
and of the constitution of the defendant, to be the families, heirs, or 
legal representatives of deceased or disabled members, or such 
other person as the deceased member might, while living, have 
directed ; and we think that in case no such direction was .given, 
such payment was intended to be made to the family, heirs, or legal 
representatives of a deceased member. It is true, the act and the 
constitution fail to state which it shall be in case no direction is 
given, whether it shall be the family, the heirs, or the legal repre- 
sentatives ; but we think this expression should be construed with 
reference to the general purpose of the corporation, and, having 
such purpose in view, we think it really was meant, and that it 
should be held, to include those who would take such property as in 
cases of intestacy. It is true that by the twenty-fourth section of 
the laws of the defendant it is provided that each member of the 
order shall be entitled to a certificate setting forth the name and 
good standing of the member, and the amount of benefit to be paid 
at death, and to whom payable. But we do not think the issuing 
of such certificate is a condition precedent to the right of such 
legal representatives to receive the fund in question. The amount 
of the fund is provided in the by-laws, and it is there stated to be 
$2,000. We think the certificate is only necessary in cases where 
the money is to be paid, as directed by the member, to some person 
or body other than the family, heirs, or legal representatives of the 
deceased member. 

We cannot think thatit was the intention of the defendant, in mak- 
ing up its constitution, its general laws, and its by-laws to make the 
issuing of such certificate a condition precedent to its liability to pay 
this amount to the families, etc., of deceased members who at the 
time of their decease were in good standing, and who had paid all 
the assessments, and fully complied with all the rules and regula- 
tions of the defendant up to that time. The neglect of the com- 
pany might thus result in a forfeiture of the fund. The whole 
object of the corporation would thus be defeated, and a most un- 
just result would or might follow such a construction. If no certi- 
ficate were given, it seems to us it would be the same as if the 
direction were to pay the money to the family of the deceased. 
Tis case is an example of ths injustice that might be done if the 
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construction adopted by the general term were to prevail. For 
seven years the deceased had beena member ofthe order. He had 
paid all his dues and all the assessments which had been levied 
upon him by reason of his membership during that time, and had 
therefore contributed to the formation of the fund, part of whose 
benefits had gone to the representatives of other deceased members, 
and his right to share in which he may well have looked forward to 
as a means of alleviating the distress of his family consequent upon 
his death, and as an aid to their support in the future. That he 
should lose all this by a simple failure to obtain a certificate stating 
that it was to his family, or, in other words, to his wife and infant 
children that the fund should be paid upon his death, is a result at 
war with every feeling of justice and propriety. We do not think 
that any such result is called for by a fair construction of the pro- 
visions above alluded to. 

The cases cited to sustain the judgment of the general term, viz., 
Hallenberg vs. Independent Order of B’nai B'rith, 94 N. Y., 580; 
Greeno vs. Greeno, 23 Hun, 478 ; Arthur vs. Odd Fellows, etc., 29 
Ohio St., 557; Supreme Council, etc., vs. Priest, 46 Mich., 429, and 
Renk vs. Herrman Lodge, 2 Dem. Sur., 409,—do not control the one 
at bar. In the first case, the corporation agreed, upon the death 
of the testator, to pay $1,000 to his wife, if living ; if dead, to his 
children : and if there should be neither wife nor children, then to 
such person or persons as he may have formaily designated to his 
lodge prior to his decease. The deceased died without either wife 
or children, and he failed to in any manner designate to his lodge 
prior to his decease the person or persons to whom he desired pay- 
ment to be made, but he left a will giving the money to his brother. 
By the express terms of the contract, therefore, the defendant was 
not to be liable to pay until such formal designation was made by 
him to his lodge prior to his decease, and, as none such was made, 
no liability existed. The contract was too clear and unambiguous 
for any other construction. None of the other cases cited is like the 
one at bar. 

In deciding here that in the absence of the certificate the bene- 
ficiary fund would go to those who by the general laws of the state 
would take the money, we do not mean that the money would go 
as a part of the estate of the deceased, subject to the payment of 
his debts ; but it would be a special fund, subject to the exemption 
provided for in the act of incorporation, and not to be liable for the 
payment of the debts of the decedent, or to be taken on any pro- 
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cess for the payment of such debts. We also think the plaintiffhad 
sufficient interest in the fund to sustain this action in her capacity 
as administratrix. It is true the fund does not come into her hands 
technically and strictly as assets of the estate of her intestate, nor 
is it to be liable for his debts. But the plaintiff, in her capacity as 
administratrix, represents both herself and those others who are 
entitled to receive the fund as its intended beneficiaries, for it 
comes to them by reason of the membership of the deceased, and 
the plaintiff is a quasi trustee for her children, and as administratrix 
represents them in this action. But the question as to the 
right of the plaintiff to maintain this action, assuming that there 
might be a liability on the part of the defendant to pay some one, 
has not been raised herein. The issue really made and tried was 
as to the existence of any such liability on the part of the defendant, 
and the courts below have held there was none. For the reasons 
already given, however, we think the action is properly brought in 
the name of the plaintiff. We think the judgment of the court 
below should be reversed, and a new trial ordered, with costs to 
‘abide the event. All concur. 


tp 


SUPREME COURT OF IOWA. 


vs. 
WESTERN HOME INS. CO.* 


The policy provided that it should be void in case of any change of exposure 
by the erection or occupation of adjacent buildings, or by any means 
whatever within the control of the insured. 


Held, That the bringing and operating of a steam corn-sheller, in dangerous 
proximity to a corn-crib insured, was a violation of the policy. 


Cummins & Wricut and Puetrs & Tempxe, for Appellant. 
Wittarp & Wiixarp, for Appellee. 


Beck, J. 
1. The policy upon which the action is brought covered ear-corn 
contained in two cribs. Upon one crib the amount insured was 
ei ee ne ee eee eee renee ee eee 
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$1,665; on the other, $335. The crib first named was burned, and 
the corn contained in it destroyed. The plaintiff seeks, in this 
action, to recover for this loss. The policy contains a condition in 
the following language :— 

The policy shall be void and of no effect if, without permission therefor in 
writing hereon, the assured shall now have, and hereafter make or procure, any 
other contract of insurance on property covered in whole or in part by this 
policy, * * * or if there be any change in the exposure by the erection or 


occupation of adjacent buildings, or by any means whatever in the control 
or knowledge of the assured. * * * 


The evidence tended to show that the assured brought, or caused 
or permitted to be brought and operated, a sheller propelled by 
steam, and the engine and boiler furnishing the power, quite near 
the corn-crib, and that the fire originated from, and was caused 
by, the use of such engine in dangerous proximity to the corn- 
crib. Thereupon the court below gave to the jury the following 
instruction: ‘“Itis provided in the policy that ‘this policy shall 
be void and of no effect if, without permission therefor in writing 
hereon, there be any change in the exposure, by the erection or 
occupation of adjacent buildings, or by any means whatever within 
the control and knowledge of the assured.’ Now, the construc- 
tion of this clause is for the court to determine, and the effect of 
it is that the exposure referred to therein, in order to avoid the 
policy, must be by the erection or occupancy of an adjacent build- 
ing, or by some means of like character; that is, some permanent 
erection or structure must have been placed in proximity to the 
crib which contained the corn, or the occupancy of some building 
standing at the time the policy was issued, adjacent to the said 
crib, must have been changed so as to increase the hazard, in 
order to come within the terms of this provision. And the use 
of a steam-power to run a sheller in shelling the said corn would 
not come within the prohibitory clause of the policy referred to in 
these instructions.” 

2. In our opinion the court below erred in this instruction. It 
is plain that it cannot bear the construction therein put upon it. 
It will be observed that the condition of the policy in question is 
against “change in exposure.” The word ‘exposure ” means “the 
state of being exposed,” “ openness to danger, accessibility to any- 
thing that may affect, especially detrimentally.” It is a word much 
used in the business of insurance, in the sense of this definition, 
to indicate danger of destruction or injury by fire to property in- 
sured, from external sources, and not inherent to the property 
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itself. The word does not in the meaning contemplate any par- 
' ticular source of danger. If danger results to the property from 
contiguous buildings because of their occupation, from pursuits, 
whether carried or in a building or out of it, from the practice or 
habit to use fire, from the running locomotives, and the like, they 
are said to be exposures to the property. The condition of the 
policy is against any change in the exposures by the erection or 
- occupation of adjacent buildings, or by any means whatever in the 
control of the assured. Exposure from “the erection or occupa- .« 
tion of adjacent buildings” is especially prohibited by specific 
language. All exposures “by any means whatever” are forbidden 
by general language. Counsel insist that “it is a general rule in 
the construction of contracts and statutes that, when general 
words follow special words, the general words are controlled and 
governed by the special words.” The rule is not accurately stated 
as it is found in the authority cited by counsel: 2 Pars. Cont., p. 
13, note 2. It is there stated in this language: ‘ When, in a 
statute, general words follow particular ones, the rule is to con- 
strue them as applicable to subjects ejusdem generis.” We may 
assume, what is probably true, that this rule applies to contracts. 
The condition of the policy under consideration is against expo- 
sures. The erection or occupation of adjacent buildings is specially 
named as causes producing exposure. In the general language, 
exposures, “by any other means whatever within the control or 
knowledge of the assured,” are forbidden. The special words 
forbid “the erection and occupation of adjacent buildings” so as 
to change or increase the exposure. . If they are erected and occu- 
pied for the use therein of dangerous elements, as fire, the expo- 
sure is increased. Nowit is the use of the element of fire, or other 
dangerous thing, that is provided against. It is plain that the 
buildings per se are not expesures, and it is equally plain that any- 
thing which causes the use of fire or other dangerous elements, by 
which a building is made an exposure, is ejusdem generis. The 
rule as applicable to this case does not mean that the cause of an 
exposure, contemplated by the general words of the condition, 
shall be buildings or something of the same nature or character, 
but shall be ejusdem generis, of the same nature, kind, or character, 
in causing exposure to fire. In our opinion the condition of the 
contract has not regard to the form, substance, use, or character 
of the thing creating the exposure. But anything in which fire is 
used so as to be dangerous, or any occupation when it is so used, 
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or any acts, habits, or customs endangering the insured property, 
which are within the control or knowledge of assured, causes an 
exposure within the meaning of the conditions of the policy under 
consideration. 

Other questions argued by counsel need not be considered, as 
the views we have expressed are decisive of the case upon this 
appeal. The judgment of the district court is reversed. 


SUPREME COURT OF MICHIGAN. 


RICHARDS 
US. 
CONTINENTAL INS. CO. or tue Crry or New Yorx.* 


When a tenant removes and leaves some goods not needed for housekeeping 
with the consent of the owner, the house is vacant within the meanin g of 
the policy. 


An offer by the adjuster to compromise for a sum named, stating that, while 
the company regarded it as vacant they did not wish to be technical, was 
not a waiver of vacancy, but a mere offer to purchase peace. 


Dantet A. Frrauson and Taomas A. Witson, for Appellant. 
Barxwortu & Coss, fur Appellee. 
Grant, J. 

This is a suit upon a policy of insurance to recover for a loss, by 
fire, of a dwelling-house covered by the policy. The principal 
question in the case is whether the building was “ vacant or unoc- 
cupied ” so as to avoid the policy. The house had been occupied 
by a tenant of the plaintiff. The plaintiff had notified his tenant 
to vacate the house, which the tenant agreed to do, and did. The 
tenant rented another house, and moved into it with his family two 
days before the fire occurred. Plaintiff lived about a mile from the 
house, and was informed that his tenant had left. The tenant left 
some goods in the house, but they were not such as he needed at 
the time for the purpose of housekeeping. He spoke to the plaint- 
iff about leaving them there temporarily. The policy provided 
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that it should be null and void if at any time the house should be 
or become vacant or unoccupied. I think the house was “ vacant,” 
within the rule of Bonefant vs. Insurance Co., 76 Mich., 653. It 
was there said: ‘Occupancy implies an actual use of the house 
asa dwelling-place.” This dwelling-house had been abandoned, 
so far as any occupancy was concerned. The tenant had left, with 
no intention to return, and no other person was moving in to take 
his place. The contract of insurance was violated, and thereby 
rendered null and void. The occupancy provided for in the con- 
tract of insurance had ceased. This was not a question of fact for 
the jury. -The facts were undisputed. The question was therefore 
one of law for the determination of the court. 

It is insisted by the plaintiff that the defendant waived its right 
to make this a defense. The policy provided that no other than 
the superintendent of the Western department of the defendant at 
Chicago should have power or authority to waive or alter any of the 
terms or conditions of the policy, and that all the agreements by the 
superintendent must be signed by him. No waiver, written or verbal, 
by this superintendent, is claimed. Upon being informed of the loss 
the adjuster and general agent for Michigan, by appointment, met 
the plaintiff, who told them about the removal of the tenant from his 
house. Plaintiff testifies that the adjuster replied: “We consider 
it vacant, but we are not going to be technical about the matter. 
We are satisfied that you had the loss. Will pay you $450, and 
eancel your policy, if you will take it.” The policy was for $900, 
and the property was worth considerably more than that. Plaintiff 
declined to accept the proposition, when the adjuster again said: 
“Well, think of it two or three weeks, and, any time you conclude 
to accept this offer, write to me, and I will cancel your policy, and 
pay you $450.” This did not constitute a waiver. A man may, 
without prejudice to his rights, offer to buy his peace. This offer 
of compromise was inadmissikle in any aspect of the case. The 
solemn and deliberate contracts of parties cannot be set aside by 
such offers. The language used by the adjuster contained no 
admission of liability on the part of the defendant. Plaintifi’s 
rights under the contract were not prejudiced or injured by this 
conversation. He lost nothing by it, and was not thereby induced 
to forego any of his rights under the policy. The circuit judge, 
therefore, properly instructed the jury to render a verdict for the 


defendant. Judgment affirmed, with costs. The other justices 
concurred. 
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SUPREME COURT OF PENNSYLVANIA. 


HEBB er at. 
vs. 


KITTANNING INS. CO.* 


When an affidavit of defense is necessary and insufficient, such affidavit when 
relying on an application, must state that the application was attached 
to the policy as required by the Pa. Act of May 11, 1881. 


Such applications must be attached to all policies by Pa. companies, no matter 
where the party or property insured may be located. 


H. L. Goxpen, J. H. McCarn and M. F. Leason, for Appellants. 

W. D. Parton, for Appellee. 

Paxson, C. J. 

The first point suggested by the affidavit of defense is that, under 
the declaration accompanied by a copy of the policy of insurance 
sued upon, an affidavit of defense was not necessary. In Insurance 
Co. vs. Dickinson (4 Wkly Notes Cas., 271), this court sustained a 
judgment for want of an affidavit of defense in a suit brought upon 
an insurance policy. ‘“ And,” as was said in Byrne vs. Hayden (124 
Pa. St., 170) “the act of 1887, providing for filing statement of 
claim, etc., was intended to have wider scope than the old affidavit 
of defense law.” We do not regard this point as well taken. 

Nor do we think the affidavit sufficient to prevent judgment. The 
most important matters contained therein are conclusions drawn 
by defendant from two papers, viz., (a) the application, and (b) the 
proofs of loss. There was not a copy of either paper attached to 
the affidavit. It was held in Erie City vs. Butler (120 Pa. St., 374), 
that where, in an affidavit of defense, reference is made to a paper, 
a copy must be annexed in order that the court may judge of its 
legal effect. In that case, the affidavit referred to the contract be- 
tween the city and the contractor, which was the subject-matter of 
the suit. The defendant gave his version or understanding of the 
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contract in his affidavit. We held that he should have attached a 
copy in order that the court might construe the contract. This 
ruling needs no vindication. It was not intended by that case to 
rule that w mere incidental reference to a paper or writing necessa- 
rily involves the placing of a copy on the record. But where the 
paper is an important factor in the case, and the defendant attempts 
to set up his interpretation of it as a defense to the action, or draws 
therefrom alleged facts as a defense, he must attach a copy to his 
affidavit. 

The learned judge below made the further point in regard to the 
application, that by the act of 11th May, 188), (P. L., 20,) it is the 
duty of the insurance company to have attached to the policy a 
copy of the application; otherwise it is not to be received in evi- 
dence, or made a part of it. In Insurance Co. vs. Dunham (117 Pa. 
St., 460), we sustained the court below in excluding the application 
because it was not attached to the policy, Mr. Justice Clark saying: 
“No copy of the application or of the by-laws of the company was 
attached to the policy as that act [1881] requires; it constituted, 
therefore, no part of the policy, or of the contract between the par- 
ties, and it was not receivable in evidence. The case is to be con- 
sidered as if no such paper existed.” To the same effect is Associ- 
ation vs. Musser (120 Pa. St., 384). In Norristown Title, etc., Co.vs. 
Hancock Ins. Co. (132 Pa. St., 391) we held that this provision in 
the act of 1881 was a duty imposed upon,the company for the ben- 
efit of the assured, and that, when they had neglected to attach the 
application to the policy, they had no standing to object to the ad- 
mission of the application because not attached. The affidavit of 
defense here makes no mention of the fact that the application was 
attached to the policy; the defendant could not offer it in evidence 
unless so attached, nor does it form any part of the contract between 
the parties. The affidavit omits the very thing necessary to give 
the paper referred to any force whatever. 

It was urged, however, that this act of 1881 applies only to “ pol- 
icies upon the lives or property of persons within this common- 
wealth,” and that as the property insured by the defendant com- 
pany was located in the state of West Virginia, the rule above stated 
does not apply. We regard this as a narrow construction of the 
act. We think it was intended to produce a uniform rule of pro- 
cedure, and to apply to all insurance companies incorporated by 
the laws of this state, and to all other corporations insuring lives 


or property within the state. Both of these important papers were 
VoL. XX.—24, 
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in the possession of the defendant company, ard might and should 
bave been attached to the affidavit. This court could then have 
judged how far they showed cause of defense to plaintiff's claim, 
and sustained the construction placed upon them by the defendant 
company. Judgment affirmed. 


SUPREME COURT OF FOWA. 


BROWN 
US. 


GRAND COUNCIL NORTHWESTERN LEGION 
OF HONOR et atu.* 


Where the member of a benevolent society had forfeited his rights by non- 
payment of dues, payment of the dues to a collector after his death when 
not authorized nor received by the society will not waive the forfeiture. 


J. A. Gattaner and Tivoruy Brown, for Appellant. 
E. E. Atverson, for Appellees. 

Beck, J. 
1. The benefit certificate is in the following language :— 


This certificate is issued to Companion W. L. Brown, a member of Ogden 
Council, No. 52, N. W. L. H., located at Ogden, Iowa, upon evidence received 
by said council that said companion is a second-degree contributor to the 
benefit fund of this order, and upon condition that the statement made by 
said companion in application for membership in said council, and the state- 
ments certified by said companion to the medical examiner, both of which are 
filed in the grand secretary’s office, be made a part of this contract, and upon 
condition that the said companion complies in the future with the laws, rules, 
and regulations now governing the said council and fund, or that may here- 
aiter be enacted by the grand council to govern said council and fund. 
These conditions being complied with, the grand council of the Northwestern 
Legion of Honor hereby promises and binds itself to pay, out of its benefit 
funds, to William B. Brown (father) a sum not exceeding two thousand dol- 
lars, in accordance with and under the provisions of the laws governing said 
fund, upon satisfactory proof of the death of said companion, and upon the 
surrender of this certificate, provided that said companion is in good stand- 
ing in this order at the time of death, and provided, also, that this certificate 
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shall not have been surrendered by said companion, and another certificate 
issued, in accordance with the laws of this order. In witness whereof, the 
grand council of the Northwestern Legion of Honor has hereunto affixed its 
seal, and caused this certificate to be signed by its grand commander, and - 
also attested by, and recorded by, its grand secretary, at Marengo, Iowa, this 
8th day of September, 1887. 


Section 31, of the constitution governing subordinate councils of 
the Legion of Honor, is as follows:— 


Section 31. Each member shall pay as dues, to commence with the date of 
admission, such sums as may be prescribed in the by-laws, which shall not be 
less than one dollar per year, payable in semi-annual installments, in ad- 
vance, on the last-stated meeting in June and December, and, in addition 
thereto, the sum of fifty cents per year per degree of benefit held, the same 
being the tax due the grand council, and to be payable in semi-annual install- 


ments; and a member shall not be in good standing, unless such dues and per 
capita tax are so paid. 


It is shown by the evidence that the person to whom the certifi- 
cate was issued failed to pay any dues prescribed by this provision 
of the constitution; and it is also shown that he paid no assess- 
ment. The evidence further establishes that he was suspended 
for non-payment of dues; that, subsequent to this default and 
suspension, he died. 

2. Under the plain conditions of the certificate upon which this 
action is brought, no recovery can be had thereon. The deceased 
was not in good standing in the institution, and under the explicit 
condition of the contract he forfeited all rights under it, and his 
father, the beneficiary, cannot recover thereon. It is said that no 
assessments against the deceased, on account of the death of mem- 
bers, were due at his death. If this be admitted, it does not help 
plaintiff, for dues were payable as to which he made default before 
his death. It is shown that, after the death of his son, plaintiff 
paid to the collector for the local council the amount of assessments 
and dues against deceased. The money was not paid to defendants 
or either of them, and its receipt was not authorized nor approved 
nor sanctioned by either of them, and was not in accord with any 
provision of their constitution or by-laws. The receipt of the 
money, therefore, passed for nothing. These views dispose of 


the case, and require that the judgment of the district court be 
affirmed. 
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SUPREME COURT OF PENNSYLVANIA. 


vs. 
DWELLING-HOUSE INS. CO.* 


Where the company received the premium without objection, and the agent 
after waiting a reasonable time thereafter, as usual, issued a policy to the 
insured, the company cannot repudiate the agent or his act. 


C. Stuart Parrerson, J. B. Dontey, and P. A. Knox, fur Appellant. 
Gero. L. Wyty and R. L. Crawrorp, for Appellee. 
Perr Curiam. 

The assignments of error in this case are too numerous to dis- 
cuss, unless they had more merit. The plaintiff obtained a policy 
of insurance on his building from the recognized agent of the com- 
pany at Waynesburg, Greene County, and paid the agent the pre- 
mium therefor. The agent reported the matter to the home office 
at Boston, and forwarded the premium. After waiting the usual 
time for a reply, and securing none, he delivered the policy to the 
assured. This he testified was in accordance with his usual course 
of dealing with said company. A fire occurred shortly thereafter, 
and this suit was brought to recover for the loss sustained thereby. 
When, upon the trial below, the plaintiff offered his policy in evi- 
dence, he was met with the following objection, inter alia, to its 
admission. “That there is no evidence that, at the time this policy 
is claimed to have been issued, or claimed to have been in force, the 
defendant company was duly empowered by law to transact busi- 
ness in this state, and that therefore this policy is ultra vires, and 
void.” The company not only repudiated its policy, but also its 
agent who issued it. For anything that appeared upon the trial, the 
case was an honest one, and the evidence fully justified the verdict 
found by the jury. The remaining assignments have about the same 
merit as the second one above referred to. Judgment affirmed. . 


* Decision rendered, November 3, 1890. 
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LOWER COURT DECISIONS. 


BENEVOLENT SOCIETY—RIGHTS OF MEMBERS AND 
BENEFICIARIES. 


Supreme Court of New Jersey. 


VIVAR 
; v8. 
SUPREME LODGE OF KNIGHTS OF PYTHIAS.* 


A member of a lodge in the Knights of Pythias was accused before his lodge 
of giving a false age upon entrance. The committee appointed to try 
him, and report their opinion of his guilt or innocence, reported that 
they believed a false age had been given, and that a majority of the com- 
mittee did not believe it had been given with any malicious intent or in- 
tent to defraud. A:td, That this report did not convict the member of 
any offense; and that a vote of the lodge thereon, suspending the member 
for ninety-nine years, without any further hearing or any appeal, was 
unauthorized and void. 

A grand lodge in the K. of P. has power to reverse the action of a subordi- 
nate lodge suspending one of its members, without the regular taking and 
prosecution of an appeal, and after the death of the suspended member. 

The Endowment Rank of the Order of K. of P. isa voluntary mutual life in- 
surance association, open to members of the order only, and under its 
constitution, when the action of a subordinate lodge suspending one of 
its members is reversed by the superior grand lodge, the standing of the 
member in the Endowment Rank will be deemed in law to have always 
been the same as if no suspension had taken place. 

A member of the order of K. of P., actually suspended by his lodge, is not 
subject to assessment in the Endowment Rank until his suspension is 
reversed, when he becomes bound to pay all assessments levied during 
his suspension. 


In contracts of life insurance, courts do not favor warranties by construction. 


Statements contained in an application for life insurance are of themselves 
mere representations, and, in order that they may have the force of war- 
ranties, they must not only be made part of the contract, but must also 
appear, on an examination of the entire contract, to have been deemed 
conditions upon the literal truth or fulfillment of which the validity of 
the insurance was intended to rest. 


The known falsity of a representative made by an applicant for life insurance 
will not vitiate the contract of insurance, unless the representation was 
material to the contract, or was deemed so by the insurer. 

The fact that the representation was made in answer to a question put by the 
insurer will ordinarily indicate that it was deemed material; but if, 
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nevertheless, the terms of the contract show that it was not deemed 
material by the insurer, its known falsity will not vitiate the insurance. 


An applicant for insurance in the Endowment Rank of the K. of P. was re- 
required to state in his application to whom he desired the sum insured 
to be paid, and the relationship of the payee to himself. He responded, 
“To my wife, Emily Louisa Vivar.” The contract bound the insurer to 
pay the sum insured “‘‘to Emily Louisa’ Vivar, his wife, as directed by 
said brother in his application, or to such other person or persons as he 
mnay subsequently direct by will or otherwise.” Held, that the relation- 
ship of the payee was not material, and was not deemed material by the 
insurer, and that Emily Louisa Vivar could recover the sum insured, even 
though the applicant knew that she was not his lawful wife. 


In the Endowment Rank of the Order of K. of P., the payees of insurance 
moneys are not confined to the relatives of the members. 


When a person effects an insurance on his own life, and in the policy desig- 
nates another person as payee of the sum irsured, the latter may maintain 
an action on the policy, without showing an insurable interest in the life 


J. T. Duyn and J. H. Bacxss, for Plaintiff. 
E. Q. Keassey, for Defendant. 
Dixon, J. 
This suit was brought to recover the amount due on two certifi- 
cates, in terms as follows:— 


Certificate of membership, first class, $1,000. No.6,118. Endowment Rank 
‘of the Order of Knights of Pythias. This certifies that Brother Darius Vivar 
has received the Endowment Rank of the Order of Knights of Pythias in sec- 
tion No. 311, and is a member in good standing in said rank. And in con- 
sideration of the representations and declarations made in his application, 
bearing date of June 24, 1879, which application is made a part of this con- 
tract, and the payment of the prescribed admission fee, and in consideration 
of the payment hereafter to said Endowment Rank of all assessments as re- 
quired, and the full compliance with all the laws governing this rank now in 
force, or that may hereafter be enacted, and shall be in good standing under 
said laws, the said sum of one thousand dollars will be paid by the Supreme 
Lodge, Knights of Pythias of the World, to Emily Louisa Vivar, his wife, as 
directed by said brother in his application, or to such other person or persons 
as he may subsequently direct by will or otherwise, and entered upon the 
records of the supreme master of exchequer, upon due notice and proof of 
death and good standing in the rank at time of death, and the surrender of 
this certificate: provided, however, that if, at the time of the death of the 
said Brother Darius Vivar, there shall be less than one thousand members in 
this class, there shall only be paid a sum equal to one dollar for each member 
in good standing in this class. And it is understood and agreed that any 
violation of the within mentioned conditions, or the requirements of the laws 
in force governing this rank, shall render this certificate, and all claims null 
and void, and that the said supreme lodge shall not be liable for the above sum, 
orany part thereof. In witness whereof we have hereunto subscribed ournames, 
and affixed the seal of the Supreme Lodge, Knights of Pythias of the World. 
D. B. Wooprurr, Supreme Chancellor. [1. s.] 
JosEPH DowpDaLL, Supreme Keeper of Records and Seal. 
Issued this 5th day of July, 1879, etc. 
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The other certificate is in the same form, but in the second class, 
for $2,000. Darius Vivar died April 24, 1882, and suit on these 
certificates was brought by Emily Louisa Vivar, in July, 1888, on 
the trial of which action the learned justice directed a verdict for 
the plaintiff, and gave the defendant a rule to show cause why the 
verdict should not be set aside, which rule is now to be decided. 

Of the grounds on which the defendant seeks to support the 
rule, the first to be considered is that Darius Vivar was not in 
good standing in the rank at the time of his death. The Supreme 
Lodge of the K. of P. is a corporation created in 1871, pursuant 
to the laws of the District of Columbia. By its constitution, it is 
declared to be the source of all true and legitimate authority in 
the order of K. of P., wheresoever established. Under it, in the 
various states and territories of the Union, are organized grand 
lodges, one of which is known as the “Grand Lodge of K. of P. in 
the State of New Jersey.” Subordinate to this grand lodge is, 
among others, the Olive Branch Ledge of Elizabethport. Speak- 
ing generally, the supreme lodge consists of representatives from 
the various grand lodges, and each grand lodge is composed of 
certain past officers of its subordinate lodges. Membership in 
each subordinate lodge is derived from election therein. The En- 
dowment Rank is a voluntary mutual life insurance association, 
open to members of the order only. It was established and is 
governed by the supreme lodge, and is divided into numerous 
local sections. Any member of a subordinate lodge desiring to 
enter the Endowment Rank joins such section of the rank as is 
most convenient. Article 4 of the constitution of the rank pro- 
vides that, if a member of a section is suspended from his lodge 
for any cause, his membership in the rank ceases at the time of 
Suspension from the lodge; but, should the action of the lodge be 
reversed by higher authority, the standing of the member would 
be the same as if no action was had, and he must pay all assess- 
ments made during such suspension. Upon this article the de- 
fendant contends that Vivar was not in good standing in the rank 
when he died, and upon this article also does the plaintiff rely for 
her answer to the contention. 

Article 6, § 2, of the constitution of Olive Branch Lodge, pro- 
vides that each applicant for membership shall sign an application 
stating his age, occupation, and residence; and article 9 provides 
that every member violating any of the obligations, established 
principles, laws, rules, or reguiations of the order, disregarding the 





376 Report of Decisions. [ April, 


requirements of the constitution or by-laws, may be suspended 
from the lodge, in accordance with the laws, rules, and regulations. 
When Vivar joined the lodge, in June, 1879, he stated his age, in 
obedience to the second section of article 6, just mentioned. On 
September 7, 1881, written charges were preferred against him be- 
fore the lodge, as follows: “Specification No. 1. Violations of 
the laws of this country. No. 2. For giving a false age upon enter- 
ing the lodge. No.3. For conduct unbecoming a Knight.” Pur- 
suant to other clauses of the constitution, these charges were re- 
ferred to a committee of five Knights for trial. Vivar appeared, 
and was represented before them, and testimony was taken. On 
October 28, 1881, the committee reported to the lodge that there 
was no evidence to support the first or third specifications; that, 
as to the second, all the members of the committee believed that 
a false age had been given; and three members of the committee 
did not believe that a false age was given with any malicious in- 
tent, or intent to defraud. On November 9, 1881, the report and 
the testimony were read before the lodge, and the committee was 
discharged. Then motions that specification No. 2 be sustained, 
and that Vivar be suspended for ninety-nine years, were carried 
by a vote of nineteen to six. 

Whether these proceedings were in substantial accordance with 
the constitution of Olive Branch Lodge, which is ordained by 
the grand lodge, and not alterable by the subordinate lodge, may 
certainly be questioned. That constitution requires the committee 
to reduce their opinion as to the guilt or innocence of the accused 
to writing, and present it to the lodge. If the report in Vivar’s 
case complied with that provision, it seems to be properly con- 
strued as a finding in favor of his innocence; for the purport of 
the opinion of the majority is that he had made an honest mistake 
as to his age, and certainly guilt cannot be predicated of such an 
error. The constitution directs that, at the next stated meeting 
of the lodge after presentation of the report, it shall be considered 
by the lodge, and a ballot be taken, when, a majority of the ballots 
cast being in favor or the report, it shall be recorded as the judg- 
ment of the lodge. There is no provision as to the procedure 
when a majority of the ballots cast are against the report. Under 
these circumstances, the vote of the lodge, on the question of sus- 
taining the charge, should be deemed a vote to sustain only so far 
as the committee had reported in favor of it, and in that aspect it 
is difficult to see how it justified the infliction of any penalty. A 
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penalty of practical expulsion from the order was certainly unrea- 
sonable. If, now, we turn to the by-laws of Olive Branch Lodge, 
which may supplement but cannot over-ride its constitution, asimilar 
conclusion will be reached. They provide that the trial committee 
“shall examine and determine the matter in question, and, if no 
appeal be taken from the decision of the committee to the lodge, 
it shall be final, as far as the guilt or innocence of the implicated 
brother is concerned, without other action from the lodge.” In 
Vivar’s case, no appeal was taken to the lodge, and consequently 
he should be regarded as exonerated from guilt, in accordance 
with the report of the majority of the committee. The vote to 
suspend him for ninety-nine years—in effect to expel him, without 
adjudging him guilty of any offense—was unlawful, beyond the 
authority of the lodge, and therefore void. A member of al asso- 
ciation in which he has pecuniary rights cannot be expelled, unless 
he is found guilty of an offense which either affects the interests 
or good government of the association, or is indictable by the law 
of the land: Com. vs. Society, 2 Bin., 441. Anattempted expul- 
sion, without a conviction, had in accordance with the rules of the 
society or with the general principles of law, is nugatory, and the 
membership of the individual continues: Innes vs. Wylie, 1 
Car. & K., 257. 

But, if it be conceded that the vote of the lodge did in fact sus- 
pend Vivar, the plaintiff in reply insists that the action of the lodge 
was “reversed by higher authority,” and hence, according to ar- 
ticle 4 of the constitution of the Endowment Rank before quoted, 
the standing of Vivar as a member was the same as if no action 
had been taken against him. By the constitution of the supreme 
lodge, grand lodges have (subject to a right of appeal to the su- 
preme lodge) exclusive original jurisdiction over all subordinate 
lodges within their territorial limit, and over the members attached 
to the same; and all power and authority, not reserved to the su- 
preme lodge, is delegated to the grand ludges. By the constitu- 
tion of the Grand Lodge of the State of New Jersey, approved by 
the supreme lodge, it has jurisdiction over all lodges within this 
state, and possesses the right and power of receiving and hearing 
all appeals, and of redressing grievances and complaints arising in 
the lodges under its jurisdiction. According to that instrument, 
the committee on appeals and grievances shall hear all appeals and 
grievances from lodges or members of lodges referred to them by 
the grand lodge or grand chancellor, and report their decision 
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to the grand lodge or to the grand chancellor during the recess. 
It also provides that every member, considering that injustice has 
been done him by the decision of his subordinate lodge, may, 
within one month after such decision has been made, present to 
his subordinate lodge a written appeal therefrom; whereupon cer- 
tain proceedings are to be taken by the member and the lodge to 
bring the appeal to a hearing, in default of which the appeal may 
be dismissed by the committee on appeals and grievances, to the 
disadvantage of the lodge or member not attending to the same. 
According to.the testimony in this suit, Vivar was sick at the 
time the vote passed for his suspension, in November, 1881, and so 
continued till his death, in April, 1882. Within thirty days after , 
that vote, he prepared an appeal, and delivered it to one of the 
members of the trial committee, who was also president of that 
section of the Endowment Rank to which Vivar belonged. It does 
not appear that this appeal was prosecuted in conformity with the 
rules prescribed in the constitution. But at the session of the 
grand lodge held next after the death of Vivar, viz., on February 
21, 1883, the matter of Vivar’s suspension was referred by the grand 
lodge to the committee on appeals and grievances, with power to 
investigate the same, and report to the grand chancellor, with their 
recommendations, and the grand chancellor was ordered to pro- 
mulgate and enforce the same. On March 24, 1883, the committee 
reported to the grand chancellor that they had thoroughly and 
carefully examined the matter, including the records of the lodge, 
the evidence taken at the trial, the report of the trial committee, 
and the action of the lodge; and that they were convinced that the 
charges against Vivar were illegal, that the notice to him was 
illegal, that his trial was illegal, that the conviction was not in 
accordance with the evidence, and that the punishment was not in 
accordance with the findings; that Vivar did not make false repre- 
sentations regarding his age, but plainly stated that he was not 
sure of it; and that, although the law regulating appeals had not 
been complied with, it would be an act of gross injustice to enforce 
it in that case; and their judgment was, that at the time of his 
death Vivar was in good standing in Olive Branch Lodge, and 
also in the Endowment Rank, and entitled to all the benefits and 
privileges that could arise from his connection with said lodge and 
the Endowment Rank; and they recommended that the section 
should be notified of the action taken, and the lodge should be di- 
rected to make an immediate settlement with Vivar’s widow. On 
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April 5, 1883, the grand chancellor notified Olive Branch Lodge 
that he approved of the report, whereby the action of the lodge in 
the case of Vivar was set aside, and directed it to pay to his widow 
the weekly benefits due him at the time of his death, and also 
the funeral benefits stipulated in its by-laws. With this direction 
the lodge complied. The section of the Endowment Rank was also 
notified, and thereupon made due requisition upon the proper officer 
of the Endowment Rank for payment of Vivar’s insurance money. 

This action of the committee on appeals and grievances of the 
grand lodge, if valid, evidently reversed the action of the Olive 
Branch Lodge, and therefore placed the standing of Vivar in that 
lodge on the same footing, for all purposes of the Endowment 
Rank, as if no suspension had taken place. Its validity, is how- 
ever, disputed, first, upon the ground that the grand lodge and its 
committee had no power, except upon an appeal regularly taken 
and prosecuted. This position is not tenable. The prescriptions 
with regard to appeals are designed for the government of subcr- 
dinate lodges and their members, but they are not limitations 
upon the authority of the grand lodge and its committee. This is 
manifested in the constitution of the supreme lodge, by which 
original jurisdiction over subordinate lodges and their members is 
conferred on the grand lodges, and all the power and authority of 
the order, not reserved to the supreme lodge, are delegated to 
them. It is also indicated by the constitution of the grand lodge of 
the state, which gives it the right and power, not only to hear ap- 
peals, but also to redress grievances and complaints arising in 
subordinate lodges; and which permits, but does not require, the 
committee on appeals and grievances to dismiss appeals not regu- 
larly taken or prosecuted. Grievances may imperatively demard 
redress, even when appeals have not been taken, and it would work 
injustice if there did not exist somewhere power to excuse non- 
compliance with these prescribed formalities; and clearly in this 
order that power belonges to the grand lodge. 

The second ground on which the validity of the action of this 
committee is denied is that Vivar, being dead at the time, couid 
not be restored to membership. But it was not required that he 
should be actually restored to membership. It was enough, in 
the words of the constitution of the Endowment Rank, if the “ ac- 
tion of the subordinate lodge was reversed by higher authority.” 
His death in no way prevented such a reversal. The rights to be 
impaired by that action survived him, and the persons in whom 
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those rights vested were as really aggrieved thereby as he would 
have been had he lived. Their grievance, arising in the Olive 
Branch Lodge, the grand lodge had power to redress. It is an 
every-day occurrence to reverse judgments erroneously rendered 
against those who have since died, and, although such a reversal 
cannot restore the status of the decedent in fact, it may do so in 
legal contemplation. 

The last ground for denying the validity of this reversal is that 
the grand lodge and its committee had no authority over the En- 
dowment Rank. That they had no direct authority must be con- 
ceded. But, as already shown, they had direct authority over the 
action of Olive Branch Lodge in suspending Vivar, and could and 
did set it aside. Thereupon, not by the mere authority of the com- 
mittee, but, by force of the constitution of the Endowment Rank, 
the case was as if no action to suspend Vivar had ever been taken, 
as if he had always stood well in his lodge, and therefore, by this 
same constitution, he retained membership in the rank until his 
death, so far as it depended on his standing in the lodge. We con- 
clude that there was nothing in this aspect of the matter which 
impedes the plaintiff's recovery. 

The defendant also denies Vivar’s good standing in the Endow- 
ment Rank, for the reason that he did not pay the assessments 
made during his suspension. There are two sufticient answers to 
this claim, One is, that Vivar was not notified of them, and the 
laws of the rank declare a member suspended only in case he neg- 
lects to pay within thirty days after notice. The other is that, un- 
der the proper construction of article 4 of the constitution of the 
rank, a member who has been suspended by action of his lodge is 
not required to pay assessments until that action is reversed. In 
our opinion, Vivar must be considered to have been in good stand- 
ing in the Endowment Rank at his death. 

The next ground on which the defendant seeks a new trial is 
that although Vivar, in his application for membership in the En- 
dowment Rank, in response to the question, “State definitely to 
whom you wish the benefit made payable, and relationship to you,” 
had answered, “To my wife, Emily Louisa Vivar,” and although 
by the certificates sued on the sums insured were made payable to 
“ Emily Louisa Vivar, his wife,” yet the trial judge rejected evi- 
dence offered by the defendant to show that, before and at the 
time of the plaintiff's marriage to Vivar, he had a lawful wife liv- 
ing, and both he and the plaintiff knew it. The defendant, while 
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admitting that the plaintiff is the person intended by the contract, 
yet insists that her being Vivar’s lawful wife was made a condition 
of the obligation; that, as a part of the contract, Vivar warranted 
the existence of such relationship. By the terms of the certifi- 
cates, the application forms part of the contract. Nevertheless 
the statements contained in it are not necessarily, for that reason, 
warranties. In order to have the force of a warranty, the statement 
must, indeed, constitute part of the contract; but whether even 
such a statement should be deemed a warranty depends upon the 
just construction of the entire agreement. Courts do not favor 
warranties by construction, and hence parties will not be held to 
have entered into the contract of warranty unless they clearly 
appear to have intended it. If the contract refers to statements 
contained in another paper for some other purpose than to give 
them the force and effect of warranties,—for instance, if it refers 
to them as “ representations,’—or if the purpose is doubtful, such 
reference will not convert the statements into warranties. Of 
themselves, statements in the application are mere representations, 
and they will not become conditions ar warranties, unless the par- 
ties plainly evince an intention to make them such, either by so 
denominating them, or by declaring the validity of the contract 
to depend, upon their literal truth: May, Ins., §§ 158-165; Insur- 
ance Co. vs. Day, 39 N. J. Law, 89. Even calling the statements 
warranties will not make them such, when other terms in the con- 
tract indicate a different understanding: Fitch vs. Insurance Co., 
59 N. Y., 557; Anders vs. Supreme Lodge, 51 N. J. Law, 175. 
Under these rules, the statements in the application now before us 
are not warranties. The certificates do not so designate them, 
but, on the contrary, style them “representations;” and in making 
them part of the contract must be deemed to incorporate them as 
representations. Nor is there in the contract any provision to the 
effect that, if they be false or untrue or inaccurate, the insurance 
will be void. The clause at the end of the certificates “that any 
violation of the within mentioned conditions * * * shall ren- 
der the certificate and all claims null and void,” must be under- 
stood as referring to matters which, by other parts of the contract, 
are made conditions, and cannot of itself create a condition out of 
what had been before mentioned as a representation only. The 
trial court, therefore, properly held that the statement concerning 
the relationship between Vivar and the plaintiff was not a warranty. 
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It remains, however, to determine what effect it should have 
upon the contract, if considered as a representation untrue to the 
knowledge of the insured; for to that extent was the defendant’s 
offer of proof. In order to invalidate a contract, a representation 
made during the negotiations must not only be willfully untrue, 
but must also be material, or, at least, must appear to have been 
thought material, by the party to whom it was made. To quote 
the language of Prof. Parsons: “It is obvious that the fraud must 
be material to the contract or transaction which is to be avoided 
because of it, for if it relate to another matter, or to this only ina 
trivial or unimportant way, it affords no ground for the action of 
the court. It must therefore relate distinctly and directly to this 
contract, and it must affect its very essence and substance. * * * 
Nor can we give a better rule for deciding the question (whether 
the fraud be material or not) than this: Ifthe fraud be such that, 
had it not been practiced, the contract would not have been made 
or the transaction completed, then it is material to it; but if it be 
shown or made probable that the same thing would have been 
done by the parties in the same way, if the fraud had not been 
practised, it cannot be deemed material.” 2 Pars. Cont, 769. So, 
in Anderson vs. Fitzgerald (4 H. L. Cas., 484), Lords Cranworth 
and St. Leonards both express the opinion that a willfully false 
representation, made in obtaining a policy of life insurance, will 
not vitiate the contract, unless it be material, or be deemed ma- 
terial by the insurer, or the policy declare that the mere falsity of 
the statement shall avoid the insurance. A similar view was an- 
nounced in Valton vs. Association (20 N. Y., 32), and in many 
other cases cited in notes to Carter vs. Boehm, 1 Smith, Lead. 
Cas., 619, 641 (9th Ed. 791, 809). Where the defense is that a rep- 
resentation collateral to the contract was false and fraudulently 
made, the gist of the defense is the fraud of the plaintiff, by which 
the insurer was misled, and induced to make the contract of insur- 
ance: Insurance Co. vs. Martin, 40 N. J. Law, 568, 573. If the 
representation made, though known by the insured to be false, 
did not differ from the truth in any respect which was, either in 
fact or in the view of the insurer, material to the contract, then the 
falsehood did not mislead the insurer, or induce the contract, and 
should not be allowed to avoid it. Usually, the materiality of a 
representation will be inferred from the fact that it was made 
pending the negotiations, in response to a specific inquiry by the 
insurer; but this rule is not universal; for the purpose of the in- 
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quiry must be considered, to see whether the information is sought 
to aid the insurer in fixing the terms on which he will contract, or 
with an entirely different object. Thus, if a mutual insurance com- 
pany should require its premiums to be paid within a definite time 
after the mailing of notice addressed to the residence of the in- 
sured, and with this rule in view should require every applicant 
for insurance to state his residence in his application, and an appli- 
cant should give as his residence, not the truth, but the place where 
he ordinarily received his mail, it would seem absurd to hold that 
such circumstance could invalidate the contract. In the preset 
case, the inquiry related merely to the payee of the money for 
which the insurer was to become responsible, and by the very 
terms of the contract subsequently made the insurer expressly left 
the designation of the payee to the absolute discretion of the in- 
sured; the language of the certificates being that the supreme 
lodge will pay the sum insured to “Emily Louisa Vivar, his wife, 
as directed by said brother [Vivar] in his application, or to such 
other person or persons as he may subsequently direct by will or 
otherwise.” A similar power is given to the insured by article 9 
of the constitution of the rank. It seems manifest that a subject 
thus committed to the control of the insured was not material to 
the contract of the insurer, nor so regarded by the insurer; and 
that, if Vivar had declared Emily Louisa Vivar to be not related 
to him, as the lodge now alleges the truth to have been, the con- 
tract would have been made on precisely the same terms as at pres- 
ent. While, therefore, the fact that the question was put might 
justify an inference that relationship between the payee and the 
member was thought material, yet the express terms of the certifi- 
cates, and the provisions of the constitution, force the conclusion 
that it was not. In this respect the Endowment Rank of the 
Knights of Pythias differs from those benevolent societies which 
are organized for the benefit of members and their families solely, 
and with regard to which it has been properly held that the rela- 
tionship of the papee is material: Supreme Council vs. Green, 17 
Atl. Rep., 1048; American Legion vs. Smith, 45 N. J. Eq., 466. 

The defendant further.insists that the relationship was made 
material by the legal necessity that the beneficiary should have an 
insurable interest in the life insured. In New Jersey, the tendency 
of judicial opinion seems to be in favor of the proposition that 
the assured need not have an interest in the life insured, in order 
to support the contract of insurance: Insurance Co. vs. Johnson, 
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24 N. J. Law, 576; Martin vs. Insurance Co., 38 N. J. Law, 140. 
Elsewhere contracts of insurance without such an interest are gen- 
erally condemned, as being contrary to public policy; yet even in 
those jurisdictions the ordinary rule appears to be that when a 
person effects an insurance on his own life, and in the policy desig- 
nates another person as payee of the sum insured, the latter may 
maintain an action on the policy without showing an insurable in- 
terest in the life: Campbell vs. Insurance Co., 98 Mass., 381; 
May, Ins., § 112. ‘In view of the opinions heretofore expressed in 
this court, we should apply this rule to the present case, and hold 
that an insurable interest in the payee of these certificates was not 
requisite, and that consequently her relationship to Vivar did not 
become material on that ground. Our conclusion is that the re- 
lationship of Vivar to the plaintiff was not material to the contract, 
either in fact or in contemplation of the insurer, and that, there- 
fore, the falsity of Vivar’s statement regarding it could not 
invalidate the insurance. 

The last reason urged for a new trial is that Vivar in his applica- 
tion misstated his age. There was, however, no testimony pro- 
duced at the trial which would warrant a finding to that effect. 
On the whole, we think that justice was done by the verdict, and 
that the rule to set it aside should be discharged. 





